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PREFACE 

TO    THE    SIXTH    EDITION. 


The  edition  of  1902  having  been  sold 
out,  it  may,  I  think,  be  claimed  for  my 
father's  book  that  it  has  taken  a  more  or  less 
permanent  place  in  legal  literature.  It  has 
held  its  own  for  more  than  seventy-three 
years,  and  has  frequently  been  mentioned 
with  approval  from  the  bench.  I  have 
thought,  therefore,  that  a  sixth  edition  may 
fairly  be  undertaken,  and  naturally,  at  my 
age,  I  have  been  anxious  to  do  my  part  whilst 
the  daylight  yet  remains  to  me. 

No  pains  have  been  spared  to  make  the 
revision  not  unworthy  of  my  father's  work, 
happy  as  he  had  been  in  the  choice  of  his 
subject  and  in  his  manner  of  treating  it, 
which  brought  him  into  friendly  personal 
relations  with  many  lawyers  of  great  distinc- 
tion, both  at  home  and  abroad,  and  notably 
in  the  United  States  and  in  Germany.  It  is 
hardly  too  much  to  say  that  in  this  edition 
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there  are  few  sentences,  especially  in  the 
philosophical  portions  of  the  treatise,  which 
have  not  been  carefully  weighed.  Some  have 
been  modified  by  my  experience  of  over 
twenty-one  years  on  the  bench  of  the  High 
Court,  and  some  slight  changes  are  perhaps 
due  to  the  more  detached  position  which  I 
have  held  since  my  retirement  in  December, 
1905 — that  of  an  outside  critic  having  some 
appreciable  knowledge  of  the  subjects  under 
discussion.  The  prevailing  impression,  how- 
ever, left  on  my  mind  has  been  one  of  sur- 
prise that  there  has  not  been  more  of  material 
change  needed  ;  and  any  alterations  I  may 
have  made  establish  a  sort  of  shadow  of  a 
collaboration  with  the  author  which,  had  he 
been  alive,  would  have  been  equally  welcome 
to  both  of  us. 

Some  great  advances  in  the  methods  of 
detecting  crime  and  criminals  have  been 
made  since  the  publication  of  the  last  edition, 
with  respect  to  which  interesting  matter  will 
be  found  in  the  present  volume.  In  1902 
what  is  now  called  the  Precipitin  or  Bio- 
logical Test  to  distinguish  human  from  other 
mammalian  blood  had  just  been  discovered — 
and  an  account  by  my  son.  Dr.  Wills, 
of  what  was  then  known  on  the  subject  was 
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given  in  the  edition  of  1902,  and  is  repeated 
in  a  short  appendix  to  this  edition.  The 
process  has  had  to  run  the  gauntlet  of 
hostile  criticism  in  the  Courts,  and  con- 
sidering the  very  grave  consequences  which 
may  ensue  from  anything  like  a  mistake  in  a 
new  and  untried  head  of  evidence,  it  is 
perhaps  the  mark  of  prudent  caution  on  the 
part  of  judges  that  they  have  been  slow 
enough  to  commit  themselves  to  a  hasty 
concurrence  in  new  methods,  but  by  this 
time,  evidence  of  this  class  has  successfully 
established  its  claim  to  respect.  I  have  been 
most  kindly  furnished  with  a  memorandum 
on  the  subject  by  Dr.  Willcox,  whose  learning, 
skill,  and  scrupulous  fairness  in  the  depart- 
ment of  Medical  Jurisprudence  will  not  be 
disputed.  By  his  permission  it  is  printed  in 
his  own  words. 

Another  department  of  evidence  which  was 
just  beginning  in  1902  to  be  known  amongst 
those  who  pay  special  attention  to  criminal 
investigation  is  that  of  "  finger  prints."  Like 
the  precipitin  test,  it  has  had  to  fight  its  way 
to  recognition  in  the  Courts  of  criminal  cog- 
nizance— and  it  also  has  established  its  claim 
to  respect  because  it  has  made  not  a  single 
mistake.     Here,  again,  I  have  met  with  the 
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utmost  courtesy  at  headquarters.  Sir  Edward 
Henry,  G.C.V.O.,  K.C.B,  C.S.I.,  the  Chief 
Commissioner  of  the  Metropolitan  Police, 
happening  to  hear  from  Sir  Charles  Mathews 
that  this  edition  was  in  preparation,  invited 
me  to  see  the  system  at  work  in  Scotland 
Yard,  and  not  only  himself  explained  its 
details  and  let  me  see  how  perfect  the  arrange- 
ments were,  but,  some  time  afterwards  learning 
that  the  Chief  Inspector  of  the  department 
had  received  from  me  a  memorandum  on  the 
subject  and  had  asked  for  some  information 
in  respect  of  which  I  was  unwilling  to  trouble 
Sir  Edward,  himself  took  the  MS.  and 
returned  it  to  me  with  his  own  corrections  ; 
and  it  is  now  printed  as  it  left  his  hands  with 
the  exception  of  one  perfectly  trivial  verbal 
alteration. 

Since  1902  a  number  of  interesting  cases 
illustrative  of  the  nature  and  effect  of  circum- 
stantial evidence  have  occurred.  From  them 
I  have  had  no  difficulty  in  selecting  three,  the 
Newcastle  train  murder  (Rex  v.  Dickman)^ 
the  Slough  murder  {Rex  v.  Broome),  and  Rex 
V.  Crippen,  to  add  to  the  collection  in  the  last 
edition.  Amongst  them  perhaps  the  Slough 
case  is  in  one  respect  the  most  remarkable, 
being  an  example  of  the  immense  importance 
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that  may  attach  to  what  at  first  sight  would 
appear  to  be  a  most  trivial  circumstance.  In 
this  connection  it  may  be  classed  with  Cress- 
well  V.  Jackson  and  Howe  v.  Burckhardt, 
in  each  of  which  a  single  short  stroke  of  the 
pen  proved  to  be  an  infallible  test  of  the 
genuineness  of  disputed  handwritings.  So 
small  a  circumstance  had  in  each  case  escaped 
the  notice  of  the  expert  witnesses.  I  was 
counsel  in  the  first  case  and  the  judge  who 
tried  the  second,  and  in  both  was  fortunate 
enough  to  discover  the  critical  stroke,  which 
in  no  instance  exceeded  an  eighth  of  an  inch 
in  length. 

The  materials  upon  which  a  treatise  on 
Circumstantial  Evidence  must  be  founded  are 
necessarily  to  a  great  extent  such  cases  as 
have  been  tried  in  the  Courts  of  Justice,  but 
the  principles  and  the  nature  of  the  mental 
operations  involved  are  common  to  forensic 
inquiry  and  to  the  ascertainment  of  truth  in 
any  other  department  of  human  activity,  and 
are  called  into  play  consciously  or  uncon- 
sciously by  every  one,  in  the  daily  course  of 
life.  It  is  of  great  importance  therefore  to 
have  just  ideas  of  the  processes  we  are  using, 
and  of  the  grounds  upon  which  the  rapid 
judgments  that  appear  to  be  spontaneous  or 
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instinctive  are  really  founded.  This  volume 
is  therefore  addressed  not  merely  to  lawyers, 
but  to  a  more  general  public,  and  I  am  not 
without  hope  that  the  matters  discussed  and 
the  copious  illustrations  they  have  received 
from  accurately  recorded  facts  may  appeal 
to  a  wider  circle  than  that  of  my  own  pro- 
fession. 

The  original  work  and  its  subsequent 
editions  down  to  the  fourth  (of  1862)  have 
found  sufficient  favour  in  the  United  States 
to  lead  to  its  republication  in  America.  Down 
to  1 88 1  no  less  than  six  American  reprints 
have  appeared.  What  may  have  happened 
since  I  do  not  know.  No  attempt  was  made 
to  claim  anything  but  a  reprint,  and  any  dis- 
like the  owner  of  an  English  copyright  may 
have  to  the  process  is  an  unsympathetic  atti- 
tude (not  unnatural  in  him)  towards  the 
American  law  in  so  far  as  it  either — as 
formerly — allowed  no  foreign  copyright  or — 
as  now — permits  it  only  on  terms  too  onerous 
to  be  complied  with  in  the  case  of  a  work  of 
necessarily  limited  circulation.  It  is  other- 
wise, however,  with  wholesale  appropriation 
in  a  work  professedly  by  an  original  writer, 
without  the  slightest  approach  to  an  adequate 
acknowledgment.       In   1896   a    Mr.   Arthur 
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Will  at  Chicago  published  a  volume  entitled 
"A  Treatise  on  the  Law  of  Circumstantial 
Evidence,  illustrated  by  numerous  cases,  by 
Arthur  P.  Will,  of  the  Chicago  Bar."  Mr. 
Will's  book  contains  a  considerable  amount 
of  original  matter — perhaps  about  half  of  the 
volume  is  his  own — and  is  especially  rich  in 
American  cases.  In  a  short  preface  Mr.  Will 
says  : 

**  The  writer,  in  presenting  to  the  profession  a 
volume  thoroughly  American,  begs  to  acknowledge 
his  indebtedness  to  the  essay  of  Mr.  William  Wills, 
the  last  edition  of  which  was  prepared  by  his  son, 
Judge  Alfred  Wills.  It  has  been  thought  wisest  to 
follow  Mr.  Wills's  plan  in  its  main  divisions,  and  to 
preserve  much  that  is  valuable  in  his  scientific 
discussion  concerning  the  phenomena  on  which 
the  rules  of  circumstantial  evidence  are  based." 

I  am  not  aware  of  any  further  acknowledg- 
ment in  Mr.  Will's  book.  The  one  just 
cited  is  not  only  inadequate  but  misleading, 
inasmuch  as  it  implies  that  my  father's  plan 
in  its  main  divisions  and  a  considerable 
portion  that  is  valuable  in  the  scientific  dis- 
cussion comprise  all  that  he  has  annexed. 
What  has  this  gentleman  done  ?  The  edition 
of  1862  contains  309  pages  (omitting  a  short 
section  on  Statutory  Presumptions,  dealing 
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exclusively  with  English  statute  law,  of  no 
use,  of  course,  in  the  States).  In  a  copy  of 
Mr.  Will's  book  I  have  marked  on  each  page 
the  portions  copied  from  the  English  original 
of  1862.  Similarly  in  a  copy  of  that  original 
I  have  marked  the  passages  annexed  by 
Mr.  Will  with  the  pages  of  his  book  where 
his  appropriations  will  be  found.  In  spite 
of  ample  allowance  in  Mr.  Will's  favour  for 
broken  lines,  only  315  lines  out  of  the  309 
pages  remain  unappropriated.  In  preserving 
"  the  plan  in  its  main  divisions  "  the  chief,  if 
not  the  only,  difference  is  that  the  "  sections  " 
of  the  original  are  called  "  chapters "  at 
Chicago,  and  "  chapters "  are  occasionally 
promoted  to  the  rank  of  "  Divisions."  Every 
heading  of  chapters  and  sections  in  the 
English  treatise  but  two — "  Statutory  Pre- 
sumptions "  and  "  Conclusion  " — is  found  in 
the  same  words  or  with  the  most  trivial 
alterations  in  Mr.  Will's  Table  of  Contents. 
Clerical  and  accidental  errors  have  remained 
in  all  but  one  instance  uncorrected.  The 
narratives  of  which  the  original  is  full  have 
been  repeated,  as  all  the  rest  of  the  appro- 
priated matter  has  been,  word  for  word. 

Such  a  daring  example  of  plagiarism  is  not 
often  met  with,  and  my  reason  for  repeating 
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a  notice  of  it  is  that  in  my  opinion  such 
literary  outrages  ought  to  be  pilloried.  I 
trust  that  should  Mr.  Will  be  disposed  to 
make  a  similar  use  of  the  present  edition,  he 
will  not  forget  that  this  preface  is  as  much  at 
his  disposal  as  any  other  part  of  the  volume. 
In  conclusion  I  have  the  much  more  con- 
genial duty  of  expressing  my  grateful  thanks 
for  the  help  I  have  received  towards  the  pre- 
paration of  this  edition.  The  Lord  Chief 
Justice  of  England — a  friend  now  of  over 
forty  years'  standing,  as  well  as  the  head  of 
the  Common  Law  Division  of  the  High 
Court,  with  whom  I  served  for  some  years, 
always  with  the  greatest  pleasure  and  satis- 
faction— has  revised  for  me  the  account  of  the 
Crippen  trial.  Mr.  Justice  Phillimore  has 
been  kind  enough  to  furnish  me  with  extracts 
from  some  of  the  writers  on  Roman  and  civil 
law,  especially  from  Farinacio.  My  old  and 
valued  friend  Sir  Charles  Mathews  has 
most  freely  lent  me  copies  of  the  Official 
Shorthand  Notes  in  every  case  in  which  I 
have  desired  such  a  source  of  correct  informa- 
tion, and  Mr.  Muir,  whose  experience  in  the 
Criminal  Courts  is  so  extensive  and  so 
varied,  has  been  good  enough  to  send  me  the 
references  to  many  cases,  from  which  those 
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which  seemed  most  appropriate  for  my  pur- 
poses have  been  selected.  Of  some  of  them  I 
should  not  have  known  but  for  his  information. 
He  has  also  made  some  useful  criticisms  by 
which  I  have  benefited.  Lastly  I  have  owed 
to  a  young  friend  and  kinsman,  Mr.  Lombe 
Taylor,  of  the  South-Eastern  Circuit,  an 
amount  of  assistance  in  the  verification  of  all 
the  references  in  the  notes,  which  I  cannot 
too  heartily  acknowledge. 

ALFRED  WILLS. 

Saxholm,  Bassett,  near  Southampton. 
1 1 /A  December^  191 1. 


EXTRACT  FROM  THE  PREFACE 

TO   THE   ORIGINAL   EDITION    OF    1838. 


It  has  not  always  been  practicable  to  support  the 
statement  of  cases  by  reference  to  books  of  recog- 
nized authority,  or  of  an  equal  degree  of  credit ; 
but  discrimination  has  uniformly  been  exercised  in 
the  adoption  of  such  statements  :  and  they  have 
generally  been  verified  by  comparison  with  con- 
temporaneous and  independent  accounts.  A  like 
discretion  has  been  exercised  in  the  rejection  of 
some  generally  received  cases  of  circumstantial 
evidence,  the  authenticity  of  which  does  not  appear 
to  be  sufficiently  established. 


W.  W. 


Edgbaston,  near  Birmingham, 
February,  1838. 
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THE    PRINCIPLES 

OF 

CIRCUMSTANTIAL  EVIDENCE 


CHAPTER   I. 

EVIDENCE    IN    GENERAL. 


Section  i. 
the  nature  of  evidence. 

It  will  greatly  conduce  to  the  formation  of  clear 
and  correct  notions  on  the  subject  of  Circumstantial 
Evidence,  if  we  take  a  brief  introductory  view  of  the 
nature  of  evidence  in  general,  of  some  of  its  various 
kinds,  and  of  the  nature  of  the  assurance  which  each 
of  them  is  calculated  to  produce. 

The  great  object  of  all  intellectual  research  is  the 
discovery  of  truth.  Truth  means  identity  or  con- 
formity with  the  nature  and  reality  of  events  and 
things — in  other  words,  with  something  which 
actually  exists  or  certainly  has  existed  or  will  exist. 
Truth,  properly  speaking,  has  no  degrees  and  is 
ABSOLUTE.     Such  is,  for  example,  the   proposition 

C.E.  B 
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that  two  and  two  make  four,  or  the  fact  expressed 
by  the  binomial,  or  by  Taylor's  theorem,  or  any 
other  demonstrable  mathematical  expression,  or 
the  fact  that  the  earth  moves  round  the  sun,  or 
that  certain  bodies  brought  together  under  certain 
conditions  will  produce  a  certain  fresh  substance 
with  qualities  different  from  those  of  either  of  its 
elements.  But  it  is  constantly  applied  to  proposi- 
tions and  matters  incapable  of  absolute  demonstra- 
tion, and  in  this  secondary  and  more  usual  sense  it 
means  the  identity  or  conformity  of  some  proposition 
or  matter  with  that  something  of  which  there  is  a 
high  degree  of  probabilit)'  that  it  actually  exists 
or  has  existed  or  will  exist. 

These  are  uses  of  the  word  in  relation  to  events  ; 
when  used  in  relation  to  persons  it  generally  means 
that  which  the  person  believes  to  be  true.  When 
a  witness  swears  that  he  will  speak  the  truth,  he 
will  not  violate  his  oath,  although  what  he  states 
be  entirely  erroneous,  if  he  believes  it  to  be  in 
accordance  with  the  facts. 

The  Judgment  is  that  faculty  of  the  mind  which 
is  principally  concerned  in  the  investigation  and 
acquisition  of  truth  ;  and  its  exercise  is  the  intel- 
lectual act  byVMhich  one  thing  is  perceived  and 
affirmed  of  another,  or  the  reverse.  The  word, 
however,  is  constantly  used  to  express  the 
result  of  this  exercise  of  the  intellect — in  other 
words,  the  conclusion  arrived  at  by  the  reason- 
ing which  constitutes  the  intellectual  process  in 
question. 
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Every  conclusion  of  the  judgment,  whatever  may 
be  its  subject,  is  the  result  of  evidence, — of  which 
the  etymological  meaning  is  a  seeing  out,  or  tracing 
out  by  sight — but  if  it  ever  had  such  a  meaning, 
that  meaning  has  been  lost  and  it  is  applied  to 
denote  the  means  by  which  any  alleged  matter  of 
fact,  the  truth  of  which  is  submitted  to  investigation, 
is  established  or  disproved. 

Proof  is  a  word  often  loosely  used  almost  as  a 
synonym  for  evidence.  A  more  accurate  use 
indicates  the  amount  and  quality  of  evidence  which 
brings  home  conviction  to  the  mind.  When  the 
result  of  evidence  is  assent  to  the  proposition  or 
event  which  is  the  subject-matter  of  inquiry,  such 
proposition  or  event  is  said  to  be  proved. 

In  strictness,  proof,  like  truth,  should  admit  of 
no  degrees ;  but  it  is  constantly  used  where  the 
state  of  mind  which  is  brought  about  by  the  evi- 
dence is  not  that  the  thing  said  to  be  proved  is 
demonstrated,  in  the  sense  in  which  the  mathe- 
matical illustrations  of  absolute  truth  given  above 
are  proved,  but  that  it  is  rendered  so  probable  that 
the  mind  believes  it  to  be  true.  Proof,  therefore, 
in  the  one  sense  is  related  to  proof  in  the  other  as 
cause  to  effect,  and  proof  in  the  one  sense  describes 
the  medium  by  which  proof  in  the  other  sense  is 
arrived  at. 

The  degrees  of  assurance  inferior  to  certainty 
will  be  noticed  more  at  large  in  another  place. 
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Section  2. 

the  various  kinds  of  evidence. 

Truth  being  a  phrase  used  in  reference  alike  to 
things  capable  and  to  things  incapable  of  absolute 
and  quasi-mathematical  demonstration,  the  evi- 
dence appropriate  to  inquiries  after  truth  must 
necessarily  be  different  according  to  the  class  of 
the  events  or  propositions  which  are  the  subjects 
of  inquiry.  This  classification,  however,  is  not 
founded  in  any  essential  difference  in  the  nature 
of  truths  themselves,  and  has  reference  merely  to 
our  imperfect  capacity  and  ability  of  perceiving 
them ;  since  to  an  Infinite  Intelligence  nothing 
which  is  the  object  of  knowledge  can  be  probable, 
and  everything  must  be  perceived  absolutely  and 
really  as  it  is  (a). 

In  many  instances  the  correspondence  of  our 
ideas  with  realities  is  perceived  instantaneously, 
and  without  any  conscious  intermediate  process  of 
reasoning,  in  which  cases  the  judgment  is  said  to 
be  INTUITIVE,  i.e.,  reached  by  merely  looking  at, 
or  having  placed  before  the  mind  the  nature  and 
character  of  the  proposition  so  accepted — and  the 
evidence  on  which  it  is  founded  has  sometimes 
been  called  intuitive,  though  it  would  be  more 
correct  to  use  that  word  as  descriptive  of  the 
nature  of  the  mental  operation  than  as  indicating 
the  kind  of  evidence  on  which  it  rests. 

(a)  Butler's  Analogy,  Introduction. 
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Intuition  is  a  kind  of  demonstration — one  in 
which  the  steps  which  lead  to  the  adoption  of  a 
particular  conclusion  are  so  clear  and  so  rapidly 
taken  that  they  elude  observation  and  are  over- 
looked ;  and  the  word  demonstration  is  generally 
applied  to  a  conscious  process  of  which  the 
several  steps  are  thought  out,  and  lead  logically  to 
a  definite  conclusion. 

But  the  subjects  which  admit  of  the  certainty  of 
intuition  and  demonstration  are  comparatively  few. 
Innumerable  truths,  the  knowledge  of  which  is 
indispensable  to  happiness,  if  not  to  existence, 
depend  upon  evidence  of  a  totally  different  kind, 
and  admit  of  no  other  guide  than  our  own  observa- 
tion and  experience,  or  the  testimony  of  our  fellow- 
men.  Such  truths  involve  questions  of  fact  or  of 
actual  existence,  which,  as  they  are  not  of  a  neces- 
sary nature,  may  or  may  not  have  existed,  without 
involving  any  contradiction,  and  as  to  which  our 
reasonings  and  deductions  may  be  erroneous. 
Such  evidence  has  been  termed  moral  evidence  ; 
probably  because  its  principal  application  is  to 
subjects  directly  or  remotely  connected  with  moral 
conduct  and  relations. 

Of  the  various  kinds  of  moral  evidence,  that  of 
testimony  is  the  most  comprehensive  and  important 
in  its  relation  to  human  concerns  ;  so  extensive  in 
its  application,  that  to  enter  on  the  subject  of  testi- 
mony at  large,  would  be  to  treat  of  the  conduct  of 
the  understanding  in  relation  to  the  greater  portion 
of  human  affairs.    The  design  of  this  essay  is  limited 
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to  the  consideration  of  some  of  the  principal  rules 
and  doctrines  peculiar  to  circumstantial  evidence  as 
applicable  to  criminal  jurisprudence, — one  of  the 
leading  heads  under  which  philosophical  and 
juridical  writers  consider  the  subject  of  testimonial 
evidence. 

Circumstantial  evidence  means  the  evidence 
afforded  not  by  the  direct  testimony  of  an  eye 
witness  to  the  fact  to  be  proved,  but  by  the  bearing 
upon  that  fact  of  other  and  subsidiary  facts  which 
are  relied  upon  as  inconsistent  with  any  result 
other  than  the  truth  of  the  principal  fact.  It  is  not 
proposed  to  treat,  except  cursorily  and  incidentally, 
of  documentary  circumstantial  evidence ;  a  subject 
which,  however  interesting  in  itself,  is  applicable 
principally  to  discussions  upon  the  genuineness  of 
historical  and  other  writings ;  and  such  cases  of 
this  description  as  occasionally  happen  in  the  con- 
cerns of  common  life,  are  referable  to  general 
principles,  which  equally  apply  to  circumstantial 
evidence  of  every  kind. 

Considering  how  many  of  our  most  momentous 
determinations  are  grounded  upon  circumstantial 
evidence,  and  how  important  it  is  that  they  should 
be  correctly  formed,  the  subject  is  one  of  deep 
interest  and  moment.  It  would  be  most  erroneous 
to  conclude  that,  because  it  is  illustrated  principally 
by  forensic  occurrences,  it  especially  concerns  the 
business  or  the  members  of  a  particular  profession. 
Such  events  are  amongst  the  most  interesting 
occurrences    of    social    life  ;     the    subject    relates 
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to  an  intellectual  process,  called  into  exercise  in 
almost  every  branch  of  human  speculation  and 
research. 

Section  3. 

nature  of  the  assurance  produced  by  different 
kinds  of  evidence. 

In  investigations  of  every  kind  it  is  essential  that 
a  correct  estimate  be  made,  of  the  kind  and  degree 
of  assurance  of  which  the  subject  admits. 

Since  the  evidence  of  demonstration  relates  to 
absolute  and  necessary  truths  (as  to  which  the 
supposition  of  the  contrary  involves  what  is  not 
and  cannot  be  true),  and  since  moral  evidence  is 
the  basis  of  probable  truth  only,  it  follows  that  the 
convictions  which  these  various  kinds  of  evidence 
are  calculated  to  produce  must  be  of  very  different 
natures.  In  the  former  case  absolute  certainty  is 
the  result ;  to  which  moral  certainty,  the  highest 
degree  of  assurance  of  which  truths  of  the  latter 
class  admit,  is  necessarily  inferior. 

Unlike  the  assent,  which  is  the  inevitable  result 
of  mathematical  reasoning,  belief  in  the  truth  of 
events  may  be  of  various  degrees,  from  moral  cer- 
tainty, the  highest,  to  that  of  mere  probability,  the 
lowest ;  between  which  extremes  there  are  innumer- 
able degrees  and  shades  of  conviction,  which  the 
latency  of  mental  operations  and  the  unavoidable 
imperfections  of  language  render  it  impossible  to 
define  or  express.     In  subjects  of  moral  science,  the 
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want  of  appropriate  words,  and  the  occasional  appli- 
cation of  the  same  word  to  denote  different  things, 
have  given  occasion  to  much  obscurity  and  confusion 
both  of  idea  and  expression  ;  of  which  a  remarkable 
exemplification  is  presented  in  the  words  probability 
and  certainty. 

Probability  is  the  term  generally  used  to 
express  the  preponderance  of  the  evidence  or 
arguments,  in  favour  of  the  existence  or  non- 
existence of  a  particular  event  or  proposition  ;  and 
sometimes  as  assertive  of  the  abstract  and  intrinsic 
credibility  of  a  fact  or  event  (b).  This  sense,  how- 
ever, scarcely  differs  in  character  from  the  other ; 
inasmuch  as  its  real  meaning  is  that  the  event  or  fact 
in  question  is  consonant  with  other  accepted  facts. 

If  the  term  be  used  of  a  preponderance  of 
evidence  or  argument  in  favour  of  a  particular 
proposition,  it  may  be  applied  to  some  mathe- 
matical subjects — as  if  the  total  number  of  cases 
in  which  a  particular  event  may  happen  be  w  +  w, 
where  m  indicates  the  total  number  of  such  cases 
favourable  to  a  particular  solution,  and  n  the  total 
number  of  adverse   cases,  the  probability  of  that 

solution  being  the  correct  one  will  be    ,   and 

^  m  4-  n 

•  •  •  'ft 

the  probability  against  it, .      If  the  event 

m  -f-  n 

can  only  happen  in  one  particular  case,  you  have 

(d)  "  The  appearance  of  truth  or  likelihood  of  being  realized  which 
any  statement  or  event  bears  in  the  light  of  present  evidence  ''  is  the 
concise  and  accurate  definition  in  Murray's  Dictionary. 
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certainty ,  or  i  ;  and  failure  will  be 


7n  +  n  m  +  n 

or  o.  So,  if  the  chances  are  evenly  balanced,  the 
w  and  n  will  be  equal — and  the  chance  alike  of 
success  or  failure  will  be  ^  (c).  Probability, 
applied  to  such  a  subject,  includes  the  whole  range 
between  o  and  i. 

The  terms  certainty  and  probability  are  how- 
ever essentially  different  in  meaning  as  applied  to 
moral  evidence,  from  what  they  import  in  a  mathe- 
matical sense  ;  inasmuch  as  the  elements  of  moral 
certainty  and  moral  probability,  notwithstanding  the 
ingenious  arguments  which  have  sometimes  been 
urged  to  the  contrary,  appear  to  be  incapable  of 
numerical  expression,  and  because  it  is  not  possible 
to  reduce  to  a  number  all  the  chances  for  or  against 
the  occurrence  of  any  particular  event. 

The  expression  moral  probability,  though  liable 
to  objection  on  account  of  its  deficiency  in  precision, 
is  for  want  of  one  more  definite  and  appropriate,  of 
frequent  and  necessary  use  ;  nor  will  its  application 
lead  to  mistake,  if  it  be  remembered,  that  it  denotes 
only  the  preponderance  of  probability,  resulting  from 
the  comparison  and  estimate  of  moral  evidence,  and 
that  if  this  were  capable  of  being  expressed  with 
exactness,  it  would  lose  its  essential  characteristic 
of  the  absence  of  definite  valuation  of  the  opposing 
considerations. 

The  preceding  observations  apply  equally  to  the 
term   moral   certainty,  or   its   equivalent    moral 

{c)  I  Kirwan's  Logic,  part  iii.  ch.  vii.  s.  i  (ed.  of  1807). 
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CONVICTION,  which  must  be  understood,  not  as 
importing  deficiency  in  the  evidence,  but  only  as 
descriptive  of  the  kind  of  certainty  which  is  attain- 
able by  means  of  moral  evidence  ;  and  it  is  that  full 
and  complete  assurance  which  induces  a  sound  mind 
to  act  without  doubt  upon  the  conclusions  to  which 
it  naturally  and  reasonably  leads  (d). 

The  intensity  of  conviction  which  such  evidence 
may  produce  is  well  expressed  in  the  following 
remarks  of  Lord  Brougham  :  "  The  degree  of  excel- 
lence and  of  strength  to  which  testimony  may  rise 
seems  almost  indefinite.  There  is  hardly  any 
cogency  which  it  is  not  capable  by  possible  supposi- 
tion of  attaining.  The  endless  multiplication  of 
witnesses — the  unbounded  variety  of  their  habits 
of  thinking,  their  prejudices,  their  interests — afford 
the  means  of  conceiving  the  force  of  their  testi- 
mony augmented  ad  infinitum,  because  these 
circumstances  afford  the  means  of  diminishing 
indefinitely  the  chances  of  their  being  all  mistaken, 
all  misled,  or  all  combining  to  deceive  us  "  (e).  But 
if  evidence  leave  reasonable  ground  for  doubt,  the 
conclusion  cannot  be  morally  certain,  however 
great  may  be  the  preponderance  of  probability  in 
its  favour  if  it  stops  short  of  the  point  indicated. 

Some  very  important  deductions  from  the  doctrine 
of  chances  capable  of  being  numerically  expressed, 
are  no  doubt  applicable  to  events  dependent  upon 

(d)  Stewart's  Elements  of  the  Philosophy  of  the  Human  Mind, 
vol.  ii.  ch.  ii.  s.  4. 

{e)  Works  of  Lord  Brougham,  vol.  vi.,  Discourse  on  Natural 
Theology,  Note  V. 
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the  duration  of  human  life,  such  as  the  expectation 
of  life,  the  law  of  mortality,  the  value  of  annuities 
and  similar  contingencies,  and  a  variety  of  other 
matters  with  respect  to  which  definite  statistical 
information  is  obtainable,  yet  it  is  obvious,  that  all 
such  conclusions  depend  upon  circumstances,  which, 
unlike  moral  facts  and  reasonings  in  general,  are 
really  based  upon  and  deducible  from  numerical 
elements. 

A  learned  writer,  whose  writings,  in  despite  of 
his  eccentricities  of  matter  and  of  style,  exercised 
great  influence  in  awakening  the  spirit  of  judicial 
reform,  asks  (/),  "Does  justice  require  less  precision 
than  chemistry  ?  "  The  answer  is,  that  the  preci- 
sion attainable  in  the  one  case  is  of  a  nature  of 
which  the  other  does  not  admit.  It  would  be 
absurd  to  require  the  proof  of  an  historic  event,  by 
the  same  kind  of  evidence  and  reasoning  as  that 
which  establishes  the  equality  of  triangles  upon 
equal  bases  and  between  the  same  parallels. 

Although,  however,  an  exact  value  cannot  be 
assigned  to  the  testimonial  evidence  for  or  against 
a  matter  of  disputed  fact,  the  separate  testimony  of 
each  of  the  witnesses  has  yet  its  own  value,  and  on 
one  side  of  the  mental  equation,  so  to  speak,  we 
consciously  or  unconsciously  collect  all  the  facts 
and  circumstances  which  have  an  affirmative 
value ;    and  on  the   other,  all  those  which  either 

(/)  Bentham — Trait^  des  Preuves  Judiciaires  (par  Duinont),  b.  i. 
ch.  xvii.  Bentham  originally  wrote,  "  Has  not  Justice  its  use  as  well 
as  gas?"  Mackintosh's  Dissertation  on  the  Progress  of  Ethical 
Philosophy,  p.  290  (ed.  of  1836). 
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lead  to  an  opposite  inference,  or  tend  to  diminish 
the  weight,  or  to  show  the  non-relevancy,  of  all  or 
any  of  the  circumstances  which  have  been  put  into 
the  opposite  scale,  and  our  conclusion  depends 
upon  which  set  of  these  elements  of  proof  out- 
weighs the  other  and  to  what  extent.  It  is  thus 
the  balance  of  probabilities  which  remains  as  the 
ground  of  human  belief  and  judgment  {g). 

But,  as  has  been  already  intimated,  there  is 
another  sense  in  which  the  word  probability  is 
often  used,  and  in  which  it  denotes  credibility  or 
INTERNAL  PROBABILITY,  and  cxprcsscs  our  judgment 
of  the  accordance  or  similarity  of  events  with 
which  we  become  acquainted  through  the  medium 
of  testimony,  with  facts  previously  known  by 
experience  {h). 

The  results  of  experience  are,  expressly  or  im- 
pliedly, assumed  as  the  standard  of  credibility  in 
all  questions  dependent  upon  moral  evidence.  By 
means  of  the  senses  and  of  our  own  consciousness 
we  become  acquainted  with  external  nature,  and 
with  the  characteristics  and  properties  of  physical 
things  and  moral  beings,  which  are  then  made  the 
subjects  of  memory,  reflection,  and  other  intellectual 
operations ;  and  thus  ultimately  the  mind  is  led  to 
the  recognition  of  the  principle  of  causality  and 

{g)  This  passage  has  been  somewhat  altered  in  the  present  edition. 
Upon  the  passage  as  it  originally  stood,  see  some  remarks  in  a 
learned  paper  "  On  the  Measure  of  the  Force  of  Testimony  in  Cases 
of  Legal  Evidence,"  by  John  Tozer,  Esq.,  M. A.,  Transactions  of  the 
Cambridge  Philosophical  Society,  vol.  viii.  part  ii.  (Cambridge,  1844). 

{h)  Abercrombie  on  the  Intellectual  Powers,  part  ii.  s.  3. 
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other  necessary  truths,  which  become  the  basis  and 
standard  of  comparison  in  similar  and  analogous 
circumstances.  The  groundwork  of  our  reasoning 
is  an  instinctive  and  inevitable  belief  in  the  truth- 
fulness and  legitimacy  of  our  own  faculties  and  in 
the  permanence  of  the  order  of  external  nature,  as 
also  in  the  existence  of  moral  causes,  which  really 
operate  with  an  unvarying  uniformity,  not  inferior 
to  the  stability  of  physical  laws ;  though,  by  reason 
of  our  feeble  and  limited  powers  of  observation  and 
comprehension,  and  on  account  of  the  latency, 
subtlety,  and  fugitive  nature  of  mental  operations, 
and  of  the  infinite  diversities  of  individual  men, 
there  is  apparently  more  of  uncertainty  and  con- 
fusion in  moral  than  in  material  phenomena  (i). 

Experience  comprehends  not  merely  the  facts 
and  deductions  of  personal  observation,  but  the 
observations  of  mankind  at  large  of  every  age  and 
country.  It  would  be  absurd  to  disbelieve  and 
reject  as  necessarily  incredible  the  relations  of 
events,  because  such  events  have  not  occurred 
within  the  range  of  individual  experience.  Such 
an  use  of  experience  would  be  as  unreasonable  as 
the  incredulity  of  the  King  of  Siam,  who  when  the 
Dutch  ambassador  told  him  that  in  his  country  the 
water  in  cold  weather  became  so  hard  that  men 
walked  upon  it,  and  that  it  would  even  bear  an 
elephant,  replied,  "  Hitherto  I  have  believed  the 
strange  things  you  have  told  me,  because  I  looked 


(«■)  Hampden's  Lectures  on  Moral  Philosophy,  150;  Abercrombie's 
Philosophy  of  the  Moral  Feelings,  Prelim.  Obs.  s.  ii. 
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upon  you  as  a  sober,  fair  man,  but  now  I  am  sure 
you  lie  "W. 

By  experience  facts  or  events  of  the  same  character 
are  referred  to  causes  of  the  same  kind  ;  by  analogy 
facts  and  events  similar  in  some,  but  not  in  all  of 
their  particulars  to  other  facts  and  occurrences,  are 
concluded  to  have  been  produced  by  a  similar 
cause :  so  that  analogy  vastly  exceeds  in  its  range 
the  limits  of  experience  in  its  widest  latitude, 
though  their  boundaries  may  sometimes  be  co- 
incident and  sometimes  indistinguishable.  It  has 
been  profoundly  remarked  that  "  in  whatever 
manner  the  province  of  experience,  strictly  so 
called,  comes  to  be  thus  enlarged,  it  is  perfectly 
manifest  that,  without  some  provision  for  this 
purpose,  the  principles  of  our  constitution  would 
not  have  been  duly  adjusted  to  the  scene  in  which 
we  have  to  act.  Were  we  not  so  formed  as  eagerly 
to  seize  the  resembling  features  of  different  things 
and  different  events,  and  to  extend  our  conclusions 
from  the  individual  to  the  species,  life  would  elapse 
before  we  had  acquired  the  first  rudiments  of  that 
knowledge  which  is  essential  to  our  animal  exist- 
ence "(/).  Every  branch  of  knowledge  presents 
instructive  examples  of  the  extent  to  which  this 
mode  of  reasoning  may  be  securely  carried. 
Newton,  from  having  observed  that  the  refractive 
forces  of  different  bodies  follow  the  ratio  of  their 

(/")  Locke's  Essay  concerning  Human  Understanding,  b.  iv.  ch.  xv. 
s.  5. 

(/)  Stewart's  Elements  of  the  Philosophy  of  the  Human  Mind, 
vol.  ii.  ch.  ii.  s.  iv. 
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densities,  was  led  to  predict  the  combustibility  of 
the  diamond  generations  before  the  mechanical 
aids  of  science  were  capable  of  verifying  his  pre- 
diction ;  nor  is  the  sagacity  of  the  conjecture  the 
less  striking  because  this  correspondence  has 
been  discovered  not  to  be  without  exception.  A 
profound  knowledge  of  comparative  anatomy 
enabled  Cuvier,  from  a  single  fossil  bone,  to 
describe  the  structure  and  habits  of  many  of  the 
extinct  animals  of  the  antediluvian  world  (m).  In  like 
manner  an  enlightened  knowledge  of  human  nature 
often  enables  us,  on  the  foundation  of  apparently 
slight  circumstances,  to  follow  the  tortuous  wind- 
ings of  crime,  and  ultimately  to  discover  its  guilty 
author,  as  infallibly  as  the  hunter  is  conducted  by 
the  track  to  his  game. 

The  following  pertinent  and  instructive  observa- 
tions may  advantageously  close  this  part  of  our 
subject,  comprehending,  as  they  do,  everything 
which  can  be  usefully  adduced  in  illustration  of 
the  necessity  and  value  of  the  principle  of  analogy. 
**  In  all  reasonings  concerning  human  life  we  are 
obliged  to  depend  on  analogy,  if  it  were  only  from 
that  uncertainty,  and  almost  suspension  of  judg- 

{m)  The  perturbations  of  Uranus  led  astronomers,  by  a  process 
of  inference  from  the  known  interaction  of  ascertained  planets  upon 
one  another,  to  believe  in  the  existence  of  a  planet  outside  the  then 
known  solar  system  long  before  the  place  of  Neptune  was  calculated 
and  itself  discovered.  "We  feel  it,"  wrote  Sir  John  Herschel,  years 
before  its  discovery,  "  trembling  along  the  far-reaching  lines  of  our 
analysis  with  a  certainty  hardly  inferior  to  that  of  ocular  demonstration." 
An  analogous  course  of  observation  and  reasoning  has  led  Professor 
George  Forbes,  F.R.S.,  to  affirm  that  there  will  be  found  yet  another 
member  of  our  planetary  system  outside  the  orbit  of  Neptune. 
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ment,  with  which  we  must  hold  our  conclusions. 
We  can  seldom  obtain  that  number  of  instances 
which  is  requisite  here  to  establish  an  inference 
indisputably.  The  conduct  of  persons  or  of  parties 
may  have  been  attended  by  certain  antecedents  and 
certain  results  in  the  examples  before  us ;  still  the 
state  of  the  case  may  be  owing,  not  so  much  to 
that  conduct,  as  to  other  causes,  which  are  shut  out 
of  our  view,  when  our  attention  is  fixed  on  the 
particular  examples  adduced  for  the  purpose  of  the 
inference.  We  must  thus  be  strictly  on  our  guard 
against  transferring  to  other  cases  anything  merely 
contingent  and  peculiar  to  the  instances  on  which 
our  reasoning  is  founded.  And  this  is  what  ana- 
logical reasoning  requires  and  enables  us  to  do.  If 
rightly  pursued  it  is  employed  at  once,  both  in 
generalising  and  discriminating;  in  the  acute  per- 
ception at  once  of  points  of  agreement  and  points 
of  difference.  The  acme  of  the  philosophical  power 
is  displayed  in  the  perfect  co-operation  of  these 
two  opposite  proceedings.  We  must  study  to 
combine  in  such  a  way  as  not  to  merge  real 
differences ;  and  so  to  distinguish  as  not  to  divert 
the  eye  from  the  real  correspondence"  {n). 

It  may  be  objected,  that  the  minds  of  men  are  so 
differently  constituted,  and  so  much  influenced  by 
differences  of  experience  and  culture,  that  the  same 
evidence  may  produce  in  different  individuals  very 
different  degrees  of  belief;  that  one  man  may 
unhesitatingly  believe  an  alleged  fact,  upon  evidence 
which  will   not  in   any  degree  sway  the  mind  of 

(«)  Hampden's  Lectures  on  Moral  Philosophy,  178. 
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another.  It  must  be  admitted  that  to  a  certain 
extent  this  objection  is  grounded  in  fact  ;  but, 
nevertheless,  the  psychological  considerations 
which  it  involves  have  but  little  connection  with 
the  present  subject ;  the  argument,  if  pushed  to  its 
extreme,  would  go  to  introduce  universal  doubt  and 
distrust,  and  to  destroy  all  confidence  in  human 
judgment  founded  upon  moral  evidence.  It  is  as 
impossible  to  reduce  men's  minds  to  the  same 
standard,  as  it  is  to  bring  their  bodies  to  the  same 
dimensions  ;  but  in  the  one  case,  as  well  as  in  the 
other,  there  is  a  general  agreement  and  similarity, 
any  wide  departure  from  which  is  instantly  perceived 
to  be  eccentric  and  extravagant.  The  question  is, 
not  what  may  be  the  possible  effect  of  evidence  upon 
minds  peculiarly  constituted,  but  what  ought  to  be 
its  fair  result  with  men  such  as  the  generality  of 
civilized  men  are. 

It  is  of  no  moment,  in  relation  to  criminal  juris- 
prudence, that  exact  expression  cannot  be  given  to 
the  inferior  degrees  of  belief.  In  the  common 
affairs  of  life,  men  are  frequently  obliged,  from 
necessity  and  duty,  to  act  upon  lower  degrees  of 
belief;  and,  as  Locke  observes,  "He  that  will 
not  stir,  till  he  infallibly  knows  the  business  he 
goes  about  will  succeed,  will  have  little  else  to  do 
but  to  sit  still  and  perish  "  (o).  But  in  such  cases 
our  judgments  commonly  concern  ourselves,  and 
our  own  motives,  duties,  and  interests  which,  at  all 
events  to  a  great  extent,  are  known  to  us,  whilst  in 
the  administration  of  penal  justice,  the  tribunal  has 

{o)  Essay  concerning  Human  Understanding,  b.  iv.  ch.  xiv.  s.  i. 
C.E.  C 
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to  judge  of  what  has  been  passing  in  the  minds  of 
others  from  indicia  the  true  inferences  from  which 
may  not  be  free  from  doubt.  In  the  application  of 
rules  of  conduct  and  principles  of  human  nature 
the  certainty  of  the  facts  to  which  they  are  to  be 
applied  is  presupposed,  and  a  definite  ascertainment 
of  the  material  facts  must  always  be  the  first  and 
essential  step  in  the  process. 


(     19     ) 


CHAPTER   II. 

CIRCUMSTANTIAL    EVIDENCE. 


Section  i. 

essential  characteristics  of  circumstantial 
evidence. 

The  epithets  direct  and  indirect  or  circumstan- 
tial, as  applied  to  testimonial  evidence,  have  been 
sanctioned  by  such  long  and  general  use,  that  it  might 
appear  presumptuous  to  question  their  accuracy, 
as  it  would  perhaps  be  impracticable  to  substitute 
others  more  appropriate.  But  assuredly  these  terms 
have  frequently  been  very  indiscriminately  applied, 
and  the  misuse  of  them  has  occasionally  been  the 
cause  of  lamentable  results  ;  it  is  therefore  essential 
accurately  to  discriminate  between  the  proper  and 
the  improper  application  of  them. 

On  a  superficial  view,  direct  and  indirect  or  cir- 
cumstantial, would  appear  to  be  distinct  species  of 
evidence ;  whereas,  these  words  denote  only  the 
different  modes  in  which  those  classes  of  evidentiary 
facts  operate  to  produce  conviction.  Circumstantial 
evidence  is  of  a  nature  identically  the  same  with 
direct  evidence ;  the  distinction  is,  that  by  direct 
EVIDENCE  is  intended  evidence  which  applies  directly 

c  2 
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to  the  fact  which  forms  the  subject  of  inquiry,  the 
factum  pYohandum ;  circumstantial  evidence  is 
equally  direct  in  its  nature,  but,  as  its  name  imports, 
it  is  direct  evidence  of  a  minor  fact  or  facts  of  such 
a  nature  that  the  mind  is  led  intuitively,  or  by  a 
conscious  process  of  reasoning,  towards  or  to  the 
conviction  that  from  it  or  them  some  other  fact 
may  be  inferred.  A  witness  deposes  that  he  saw 
A.  inflict  on  B.  a  wound,  of  which  he  instantly  died  ; 
this  is  a  case  of  direct  evidence.  B.  dies  of  poison- 
ing ;  A.  is  proved  to  have  had  malice  and  uttered 
threats  against  him,  and  to  have  clandestinely  pur- 
chased poison,  wrapped  in  a  particular  paper,  and  of 
the  same  kind  as  that  which  has  caused  death ;  the 
paper  is  found  in  his  secret  drawer,  and  the  poison 
gone.  The  evidence  of  these  facts  is  direct ;  the  facts 
themselves  constitute  indirect  and  circumstantial 
evidence^  as  applicable  to  the  inquiry  whether  a 
murder  has  been  committed,  and  whether  it  was 
committed  by  A. 

So  rapid  are  some  of  our  intellectual  processes, 
that  it  is  frequently  difficult,  and  even  impossible, 
to  trace  the  connection  between  an  act  of  the 
judgment,  and  the  train  of  reasoning  of  which  it  is 
the  result ;  and  the  one  appears  to  succeed  the 
other  instantaneously,  by  a  kind  of  necessity.  It 
is  in  respect  of  matters  which  have  been  frequently 
the  objects  of  mental  association  that  such  intuitive 
mental  processes  most  commonly  take  place. 

In  matters  of  direct  testimony,  if  credence  be 
given  to  the  relators,  the  act  of  hearing  and  the  act 
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of  belief,  though  really  not  so,  often  seem  to  be 
contemporaneous.  But  the  case  is  very  different 
when  we  have  to  come  to  a  decision  upon  circum- 
stantial evidence,  the  judgment  in  respect  of  which 
is  essentially  inferential.  There  is  no  apparent 
necessary  connection  between  the  facts  and  the 
inference  ;  the  facts  may  be  true  and  the  inference 
erroneous,  and  it  is  only  by  comparison,  conscious 
or  unconscious,  with  the  results  of  observation  in 
similar  or  analogous  circumstances,  that  we  acquire 
confidence  in  the  accuracy  of  our  conclusions. 

The  term  presumptive  is  frequently  used  as 
synonymous  with  circumstantial  evidence  ;  but 
it  is  not  so  used  with  strict  accuracy.  The  word 
"  presumption,"  ex  vi  termini,  imports  an  inference 
from  facts  (a)  ;  and  the  adjective  "  presumptive"  (b), 
as  applied  to  evidentiary  facts,  implies  if  not  the 
certainty  at  least  the  great  probability  of  some 
relation  between  the  facts  and  the  inference. 
Circumstances  generally,  but  not  necessarily,  lead 
to  particular  inferences ;  for  the  facts  may  be 
indisputable,  and  yet  their  relation  to  the  principal 
fact  may  be  only  apparent  and  not  real  ;  and  even 
when  the  connection  is  real,  the  deduction  may  be 
erroneous.  Circumstantial  evidence  is  thus  a  more 
general  term  than  presumptive  evidence.  It  points 
rather  to  the  fact  that  the  evidence  is  not  direct, 
(such  as  that  of  an  eye  witness  to  the  very  fact  to 

(rt)  "A  belief  deduced  from  facts  or  experience"  is  one  of  the 
meanings  given  in  Murray's  Dictionary. 

[b)  "  Giving  reasonable  ground  for  presumption  or  belief ;  viarrant- 
ing  inferences,"  Murray. 
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be  proved)  but  that  of  facts  supposed  to  have  a 
bearing  upon  that  main  fact,  and  it  contains  no 
hint  as  to  the  proving  power  of  the  evidence  so 
described,  whereas  presumptive  evidence,  if  the 
term  be  correctly  used,  impHes  that  it  has  a  certain 
proving  force  and  does  raise  a  presumption  or 
create  a  belief  in  favour  of  the  fact  to  be  proved. 
The  distinction  is  thin,  but  real,  and  in  the  sense 
here  indicated  circumstantial  evidence  may  be  said 
to  be  related  to  presumptive  evidence  as  genus  to 
species. 

The  force  and  effect  of  circumstantial  evidence 
depend  upon  its  incompatibility  with,  and  incapa- 
bility of,  explanation  or  solution  upon  any  other 
supposition  than  that  of  the  truth  of  the  fact  which 
it  is  adduced  to  prove ;  the  mode  of  argument 
resembling  the  method  of  demonstration  by  the 
rediictio  ad  absurdum.  But  this  is  a  part  of  the 
subject  which  will  more  appropriately  admit  of 
amplification  in  a  future  part  of  this  essay. 

Section  2. 

presumptions. 

It  is  essential  to  a  just  view  of  our  subject  that 
our  notions  of  the  nature  of  presumptions  should  be 
precise.  In  strictness  to  "  presume  "  is  to  perform 
the  mental  act  or  process  of  inferring  a  certain  fact 
from  others  sufficiently  established  by  direct  testi- 
mony to  make  it  right  and  reasonable  to  treat  them 
as  true   for  the   purposes    of   the   investigation    in 
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hand.  By  a  very  natural  transition  the  reference 
to  the  mental  process  has  dropped  out  of  sight  and 
the  word  "presumption  "  has  so  long  been  used  to 
express  the  final  result  of  the  mental  process  that 
it  would  be  pedantic  now  to  refuse  to  accept  the 
meaning  which  is  so  often  attached  to  it,  of  the 
conclusion  or  inference  to  which  the  mental  process 
involved  conducts  the  inquirer.  So,  in  the  French 
Code  Civile,  presomptions  are  defined  as  "  les  con- 
sequences que  la  loi  ou  le  magistrat  tire  d'un  fait 
connu  k  un  fait  inconnu."  (Art.  1549.)  From  this 
point  of  view  it  may  be  defined  as  the  inference 
drawn  as  to  the  truth  of  a  fact  alleged,  of  which 
there  is  no  direct  proof,  from  facts  so  far  established 
by  direct  evidence  that  it  is  safe  to  treat  them  as 
the  ground  work  upon  which  the  inference  may  be 
built  up  (c).  In  other  words  it  is  an  inference  of 
the  alleged  fact  from  others  that  are  known  {d). 
The  word  imports  therefore  that  the  act  of  the 
judgment,  though  not  referred  to,  has  been  per- 
formed and  attaches  itself  to  the  result  arrived  at, 
and  in  this  sense  it  is  applied  to  denote  such  facts 
as  from  experience  of  phenomena,  both  moral  and 
physical,  we  know  to  be  commonly — or  it  may  be 
invariably — associated  with  some  other  related  fact. 
A  wounded  and  bleeding  body  is  discovered  ;  the 
pockets   are   empty  and   have  the   appearance    of 

{c)  A  good  example  of  the  use  of  the  word  in  this  sense  is  afforded 
by  a  passage  cited  in  Murray's  Dictionary  from  Sir  Thomas  More. 
"  A  man  may  sometimes  be  so  suspecte  of  felony  by  reason  of  sore 
presumpcions  that  though  no  man  saw  hym  doe  it  .  .  .  yet  may  he  be 
founden  giltye  of  it."  Here  it  clearly  means  the  conclusions  forcibly 
pointed  to  by  the  facts  established. 

(r/)  Per  Abbott,  C.J.,  in  Rex  v.  Durdett^  4  B.  «S:  Aid.  95,  at  p.  161. 
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having  been  rifled ;  wide  and  deep  footmarks  are 
found  in  a  direction  proceeding  from  the  body  ;  or  a 
person  is  seen  running  from  the  spot.  In  the  one 
case  are  observed  marks  of  flight,  in  the  other  is 
seen  the  fugitive,  and  we  know  that  guilt  naturally 
endeavours  to  escape  detection.  These  circum- 
stances induce  the  presumption  that  crime  has  been 
committed ;  the  presumption  being  the  conclusion 
or  consequence  deduced  from  the  circumstances. 
The  antecedent  circumstances  therefore  are  one 
thing,  the  act  of  drawing  an  inference,  another,  and 
the  inference  drawn — the  presumption — a  third. 
Of  presumptions  afl"orded  by  moral  phenomena,  a 
memorable  instance  is  recorded  in  the  Judgment 
of  Solomon,  whose  knowledge  of  the  all-powerful 
force  of  maternal  love  supplied  him  with  an  infallible 
criterion  of  truth  (e).  So,  when  Aristippus,  who  had 
been  cast  away  on  an  unknown  shore,  saw  certain 
geometrical  figures  traced  in  the  sand,  his  inference 
that  the  country  was  inhabited  by  a  people  con- 
versant with  mathematics  was  a  presumption  of 
the  same  nature  (/).  It  is  evident  that  this  kind 
of  reasoning  is  not  peculiar  to  legal  science,  but  is 
a  logical  process  common  to  every  subject  of  human 
investigation. 

Presumptions,  where  no  rule  of  law  comes  in, 
and  which  depend  upon  the  exercise  of  faculties, 
natural  or  acquired,  working  upon  ascertained  facts 
are  usually  called  presumptions  of  fact.  They 
have  also  been  called  natural  presumptions  and  are 

{e)  Domat's  Civil  Law,  b.  iii.  tit.  6,  s.  4,  §  6. 

(/•)   Gambier's  Introduction  to  tlie  Study  of  Moral  Ev.  p.  55. 
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still  sometimes  so  denominated,  though  the  expres- 
sion "presumptions  of  fact"  is  in  more  common  use. 
When  connected  with  human  conduct  they  are 
inferences  founded  upon  the  observation  of  man's 
nature  as  a  sentient  being  and  a  moral  agent ;  and 
they  are  necessarily  infinite  in  variety  and  number, 
differing  according  to  the  diversities  of  indivi- 
dual character,  and  to  the  innumerable  and  ever- 
changing  situations  and  emergencies  in  which  men 
are  placed.  The  same  indeed  may  be  said  of  all 
presumptions  of  fact.  They  are  so  innumerable  and 
so  various  that  it  is  impossible  to  lay  down  general 
rules  for  the  exercise  of  the  mental  faculties  by  which 
they  are  arrived  at,  other  than  the  ordinary  rules 
of  logic.  But  it  may  be  observed,  in  respect 
of  such  as  are  concerned  with  human  conduct,  that 
it  is  impossible  to  exaggerate  the  importance  of  a 
knowledge  of  the  instincts,  affections,  desires  and 
moral  capabilities  of  our  nature. 

Besides  presumptions  of  fact  there  are  legal 
PRESUMPTIONS  foundcd  indeed  upon  natural  pre- 
sumptions, being  such  natural  presumptions  as  have 
received  the  sanction  of  the  legislature  or  of  com- 
petent legal  decision. 

The  civilians  divided  legal  presumptions  into  two 
classes,  namely,  prcEStmiptiones  juris  et  de  jure,  and 
prcBSumptiones  juris  simply. 

Presumptions  simply  juris  were  such  as  the 
law  attached  to  a  certain  state  of  facts ;  so  that 
upon  the  facts  being  established   no  further  proof 
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was  required  of  the  inference  to  be  drawn  from 
them,  but  as  to  which  it  was  competent  to  a  party 
to  show  by  proof  that  the  inference  was  fallacious. 
Presumptions  juris  et  de  jure,  on  the  other  hand, 
were  presumptions  of  law  as  to  which  no  evidence 
to  displace  them  was  allowed  to  be  given.  Thus, 
if  we  apply  the  language  of  the  civilians  to  instances 
in  English  law,  if  a  young  person  be  indicted  for  a 
crime  of  any  kind,  and  it  be  shown  that  his  age 
is  between  seven  and  fourteen,  and  nothing  more 
appears,  the  presumption  of  law  is  that  he  is  incap- 
able of  the  evil  intent  necessary  to  make  him  a 
criminal.  This  is  a.  prt^sumptio  juris ;  but  it  maybe 
answered  by  showing  that  he  has  evinced  such 
wickedness  of  character  and  disposition  that  he 
may  well  have  had  the  criminal  intent,  though 
under  fourteen.  But  if  it  be  shown  that  he  is  under 
seven  years  of  age,  no  evidence  can  be  given  to 
prove  actual  criminality  of  character.  It  is  a 
pycBSumptio  juris  et  de  jure  that  he  is  incapable  of 
crime. 

The  distinction  between  the  two  is  intelligible 
enough,  but  it  does  not  seem  to  be  happily  expressed 
by  the  terms,  nor  does  the  explanation  of  the  phrase 
de  jure  giwQn  hy  iho.  old  writers  fit  in  with  English 
jurisprudence.  Presumptions/wns  et  dejure  are  said 
to  be  presumptions  of  law  which  have  been  confirmed 
and  have  acquired  their  conclusive  force  from  "y»5." 
It  is  not  quite  easy  to  see  what  is  meant  by  jus  in  the 
use  thus  made  of  it,  but  it  would  appear  to  include 
both  positive  enactment  and  definite  and  authorita- 
tive decision  ;  and  the  passages  to  which  reference  is 
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given  below  (g),  and  which  are  believed  by  the 
editor  to  be  fair  samples  of  what  is  to  be  found 
on  the  subject,  are  certainly  wanting  in  definiteness 
and  precision.  PrcBSumptiones  juris  being,  ex  vi  ter- 
mini, presumptions  having  the  force  of  law  and 
being  inferences  in  law  from  certain  premises  must 
have  their  origin  in  long  usage,  in  positive  enact- 
ment or  in  authoritative  decision.  Long  usage 
and  authoritative  decision  both  import  pre-existing 
acknowleded  principles,  and  the  difference  between 
them  and  presumptions y^^ns  et  de  jure  would  seem 
to  lie  not  so  much  in  the  origin  and  source  of  autho- 
rity, as  in  the  extent  and  cogency  of  the  result 
to  be  inferred  ;  and  if  that  be  so,  it  is  clear  that  the 
explanation  that  presumptions  juris  et  de  jure  have 
a  difference  of  origin  and  that  the  second  is  due  to 
the  additional  force  to  be  derived  from  something 
which  the  writers  call  jus,  whilst  the  first  wants 
that  stiffening,  is  not  satisfactory,  and  as  in  no 
department  of  human  economy  are  precision  and 
accurate  notions  more  needed  than  in  law,  it  will 
surely  be  well  to  trouble  ourselves  no  longer  with 
the  Latin  phrases,  but  to  resort  to  the  distinctions 
expressed  in  varying  phraseology,  but  with  sub- 
stantially the  same  meaning,  by  the  English  text 
writers,  and  which,  whilst  it  is  impossible  from  the 
nature  of  the  subject  to  draw  sharp  lines  between 
the  different  categories,  have  at  least  the  merit  of 

{g)  Menochius,  de  Presumptionibus, lib.  I.  q.  3  and4.  3  Mascardus, 
de  Probationibus,  Concl.  Mccxxviil.  and  Mccxxix.  (Prassumptiones 
juris  and  Pr.  juris  et  de  jure).  Baldus,  whose  definition  is  cited  by 
Menochius,  was  a  distinguished  Italian  professor  of  law  for  some  50 
years  at  Perugia,  Florence,  Padua  and  Pavia.  He  lived  from  1327  to 
1406. 
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being  in  English  and  being  intelligible.  In  the 
work  on  "  The  Theory  and  Practice  of  the  Law  of 
Evidence  "  (1894)  by  the  late  Mr.  William  Wills 
they  are  classified  as  "  presumptions  of  fact  or 
natural  presumptions,  rebuttable  presumptions  of 
law  and  conclusive  presumptions  of  law"  ;  and  the 
editor  of  the  present  volume  knows  no  work  in 
which  the  subject  is  more  concisely  or  accurately 
treated.  The  whole  chapter  on  presumptions  is 
well  worth  a  study.  Presumptions  of  fact  have 
already  been  discussed,  and  abundant  illustrations 
of  them  will  occur  in  the  rest  of  this  volume. 

In  matters  of  property,  the  principal  modifications 
of  which  are  matters  of  positive  institution,  the  laws 
of  every  country  have  created  artificial  legal  pre- 
sumptions, grounded  upon  reasons  of  policy  and 
convenience,  to  prevent  social  discord  and  to  fortify 
private  right.  The  justice  and  policy  of  such  regula- 
tions have  been  thus  eloquently  enforced  :  "  Civil 
cases  regard  property :  now,  although  property  itself 
is  not,  yet  almost  everything  concerning  property, 
and  all  its  modifications,  is  of  artificial  contrivance. 
The  rules  concerning  it  become  more  positive,  as 
connected  with  positive  institutions.  The  legislator 
therefore  always,  the  jurist  frequently,  may  ordain 
certain  methods,  by  which  alone  they  will  sufi"er 
such  matters  to  be  known  and  established  ;  because 
their  very  essence,  for  the  greater  part,  depends  on 
the  arbitrary  conventions  of  men.  Men  act  on  them 
with  all  the  power  of  a  creator  over  his  creatures. 
They  make  fictions  of  law  and  presumptions  of  law 
[prcBSumptiones  juris  et  de  jure)   according  to  their 
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ideas  of  utility — and  against  those  fictions,  and 
against  presumptions  so  created,  they  do  and  may 
reject  all  evidence  ''  (h). 

But  in  penal  jurisprudence,  man  as  a  physical 
being  and  a  moral  agent,  such  as  he  is  by  natural 
constitution  and  by  the  influences  of  social  condition, 
is  the  subject  of  inquiry.  Punitive  justice  is,  for  the 
most  part,  applied  to  injurious  actions  proceeding 
from  malignity  of  purpose,  and  not  to  physical 
actions  merely.  It  has  been  said  with  great  force 
and  accuracy,  that  "  where  the  subject  is  of  a 
physical  nature,  or  of  a  moral  nature,  independent 
of  their  conventions,  men  have  no  other  reasonable 
authority  than  to  register  and  digest  the  results  of 
experience  and  observation."  It  is  added  that  "  the 
presumptions  which  belong  to  criminal  cases  are 
those  natural  and  popular  presumptions  which  are 
only  observations  turned  into  maxims,  like  adages 
and  apophthegms,  and  are  admitted  (when  their 
grounds  are  established)  in  the  place  of  proof,  where 
better  is  wanting,  but  are  to  be  always  overturned 
by  counterproof  "(z).  Hence  therefore  the  civilians 
invented  yet  another  division  or  sub-class  which 
they  called  prcesumptiones  hominis.  But  fortunately  no 

(Ji)  Burke's  Works  :  Report  from  the  Committee  of  the  House  of 
Commons  appointed  to  inspect  the  Lords'  Journals  in  relation  to  their 
proceeding  in  the  trial  of  Warren  Hastings,  Esquire,  under  heading 
"Circumstantial  Evidence."     Ed.  Rivington,  1852,  vol.  viii.  p.  94. 

{i)  Ibid.,  pp.  94,  95.  The  above  passage  is  not  strictly  accurate, 
though  true  with  respect  to  most  of  the  presumptions  with  which 
criminal  trials  are  concerned.  The  presumptions  of  law,  whether 
conclusive  or  rebuttable,  if  the  circumstances  arise  to  which  they 
are  applicable,  are  of  exactly  the  same  force  in  criminal  as  in  civil 
cases. 
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such  distinction  has  found  a  place  in  English  law  or 
technology,  and  no  further  allusion  need  be  made  to  it. 

Presumptions  of  every  kind,  to  be  just,  must  be 
dictated  by  nature  and  reason ;  and,  except  under 
special  and  peculiar  circumstances,  it  is  impossible, 
without  a  dereliction  of  every  rational  principle,  to 
lay  down  positive  rules  of  presumption,  where  every 
case  must  of  necessity  be  connected  with  peculiarities 
of  personal  disposition  and  of  concomitant  circum- 
stances, and  therefore  incapable  of  reduction  to  any 
fixed  principle.  In  criminal  jurisprudence,  therefore, 
arbitrary  presumptions  should  be  sparingly  admitted, 
and  even  when  they  are  so,  they  occasionally  work 
injustice.  On  the  conviction  of  the  captain  of  a 
schooner  for  having  naval  stores  in  his  possession, 
Mr.  Baron  Alderson,  in  passing  sentence  of  six 
months'  imprisonment,  said  that  he  was  satisfied  the 
prisoner  had  become  possessed  of  the  stores  in 
ignorance  of  the  Act  of  Parliament,  but  that  it  was 
of  the  greatest  importance  that  its  provisions  should 
be  generally  known,  and  expressed  his  hope  that  his 
good  character  would  operate  to  obtain  a  mitigation 
of  the  sentence  {k).  It  would  be  as  unreasonable 
to  subject  human  actions  to  unbending  rules  of 
presumption,  as  to  prescribe  to  the  commander  of 
a  ship  inflexible  rules  for  his  conduct,  without  any 
latitude  of  discretion  in  the  unforeseen  and  in- 
numerable accidents  and  contingencies  of  the 
tempest  and  the  ocean.  Where  an  arbitrary  pre- 
sumption of  legal  guilt  is  not  pernicious  and  unjust, 
it  is  in  general  at  least  unnecessary ;  for,  if  it  be  a 

{i)  Reg.\.  Trannocky  Liverpool  Winter  Ass.  1848. 
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fair  conclusion  of  the  reason,  it  will  be  adopted  by 
the  tribunals,  without  the  mandate  of  the  legislature. 
There  may,  no  doubt,  be  cases,  where  the  provisions 
of  the  law  are  peculiarly  liable  to  be  defeated  or 
evaded  by  subtle  contrivances  and  shifts  most  diffi- 
cult of  prevention.  But,  even  in  such  cases,  legal 
presumptions  can  only  be  reasonable  where  the 
proximate  fact  from  which  the  presumption  is  made 
to  flow  is  clearly  of  a  guilty  character  and  tendency 
per  se,  and  would  afford,  even  in  the  absence  of 
legal  enactment,  a  strong  moral  ground  of  pre- 
sumption indicative  of  the  particular  act  of 
criminality  intended  to  be  repressed  (/).  Such 
observations,  however,  concern  rather  the  legis- 
lative than  the  administrative  functions.  To 
whatever  extent  presumption  is  dictated  in  un- 
ambiguous language  by  positive  law,  the  tribunal 
is  bound  to  give  effect  to  the  will  of  the  legislature. 
If  the  language  is  ambiguous  and  requires  legal 
exposition,  the  judge  must  deal  with  it  as  he  would 
with  any  other  difficulty  of  construction  and  bring 
to  bear  upon  his  decision  all  relevant  and  legitimate 
considerations — amongst  which  may  certainly  be 
included  those  of  reasonableness  or  harshness  and 
of  justice.  When,  however,  the  legislature  has  defi- 
nitely enacted  that  a  certain  presumption  must  and 
shall  be  drawn  from  certain  premises,  the  law  must 
be  followed,  so  long  as  it  remains  unaltered.  A 
striking  instance  of  this  principle  is  afforded  by  the 
Stat.  21  Jac.  I.  c.  27,  which  enacted  that  if  any 
woman  the  mother  of  an  illegitimate  child  should 
endeavour  so  to  conceal  the  death  thereof  as  that 

(/)  Bonnier,  Traits  des  Preuves,  2nd  ed.  1852,  p.  702,  §  752. 
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it  should  not  come  to  light  whether  it  were  born 
alive,  she  should  suffer  death  as  in  case  of  murder 
except  she  could  make  proof  by  one  witness  at  least 
that  the  child  was  born  dead."  It  is  true  that  the 
statute  does  not  say  that  the  woman  shall  be  pre- 
sumed to  have  murdered  the  child ;  but  for  all 
practical  purposes,  it  comes  to  the  same  thing,  and 
Blackstone  treats  it  as  a  case  of  "  constrained  pre- 
sumption that  the  child  whose  death  is  concealed 
was  therefore  killed  by  its  parent  "  (w).  This  act 
was  peculiarly  harsh  and  unreasonable,  for  in  truth 
the  concealment  affords  no  ground  to  warrant  such 
a  conclusion,  since  it  is  more  natural  and  more  just 
to  attribute  the  suppression  to  a  desire  to  conceal 
shame  and  to  escape  dishonour  :  yet  it  remained  on 
the  statute  book  and  was  administered  and  acted 
upon  for  i8o  years — until  its  repeal  by  43  Geo.  III. 
c.  58,  s.  3  («). 

Modern  legislation  has  introduced  a  large  class 
of  offences,  where  the  only  suggestion  of  moral  guilt 
lies  in  the  fact  of  disobedience  to  the  law.  Offences 
against  building  acts  and  byelaws  for  the  regulation 
of  towns  and  other  communities  are  typical  examples. 
There  is  no  room  in  such  cases  for  any  presumption. 
Legislation  says  that  such  a  thing  shall  or  shall  not 
be  done,  and  affixes  a  penalty  to  noncompliance  with 
the  enactment.     That  is  all  (0). 

As  evidentiary  circumstances  and  their  com- 
binations  are   infinitely  varied,    so   also    are    the 

(w)  4  Bl.  Comm.  198. 
(«)  See  i7ifra,  ch.  vii.  s.  5  (3),  p.  407. 

{o)  Sec  infra,   ch.   iii.   s.    8,  pp.    145-154,   infra,  as  to   statutory 
presumptions. 
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presumptions  to  which  they  lead  ;  and  a  complete 
enumeration  would  in  either  case  be  impracticable. 
Both  the  Roman  and  the  civil  law  have  given  rise 
to  a  collection  of  facts  and  inferential  conclusions 
of  more  or  less  value  in  relation  to  a  vast  number 
of  actions  connected  with  legal  accountability.  But 
many  things  advanced  by  those  laborious  and 
elaborate  authors  have  relation  to  a  state  of  society, 
and  to  legal  institutions  and  modes  of  procedure, 
wholly  dissimilar  from  our  own.  The  law  of 
England  admits  of  no  such  thing  as  the  semi-plena 
probatio,  founded  on  circumstances  of  conjecture 
and  suspicion  only,  which  in  many  countries 
governed  by  the  Roman  law,  was  held  to  warrant 
the  infliction  of  torture  with  a  view  to  compel 
admissions  and  complete  imperfect  proof.  Hence 
the  total  inapplicability  with  us  of  the  sub- 
divisions of  indicia,  signa,  adminicida,  conjecturcB, 
dubia,  and  suspiciones,  which  are  found  in  the 
writers  of  other  countries  whose  jurisprudence  is 
founded  upon  that  of  Rome — subdivisions  which 
appear  to  be  arbitrary,  vague,  and  useless.  But 
it  is  manifest  that,  under  legal  institutions  which 
admitted  of  compulsory  self-accusation,  in  order 
to  complete  proof  insufficient  and  inconclusive 
in  itself,  and  where  the  laws  were  administered  by 
a  single  judge,  without  the  salutary  restraints 
of  publicity  and  criticism,  an  accurate  and 
elaborate  record  of  the  multitudinous  actions  and 
occurrences  which  had  been  submitted  to  the 
criminal  tribunals,  operated  as  an  important 
limitation  upon  the  tyranny  and  inconstancy  of 
judicial  discretion. 

C.E.  D 


34  CIRCUMSTANTIAL    EVIDENCE.        [cHAP.  II. 

It  is  calculated  to  excite  surprise,  that  arbitrary 
technical  rules  should  ever  have  been  adopted  for 
estimating  the  force  and  effect  of  particular  facts  as 
leading  to  presumptions  ;  a  matter  purely  of  reason 
and  logic.  It  is  probable,  nevertheless,  that  the 
attempt  originated  in  the  desire  to  escape  a  still 
greater  absurdity.  "  Testis  imus,  testis  nidlus,'' 
"  unus  testis  non  est  audzendus,''^  were  fundamental 
maxims  of  the  text-writers  on  the  Civil  and  Canon 
Law,  and  of  most  ancient  codes  (/>),  and  they 
still  are,  or  until  comparatively  recent  times  have 
been,  rules  of  judicial  procedure  in  many  parts  of 
Europe.  Since  presumptions  have  not  the  same 
force  as  direct  evidence,  it  was  supposed  to  be 
required,  as  a  logical  sequence,  that  there  should 
be  a  concurrence  of  three  presumptions,  as  the 
imaginary  equivalent  for  the  testimony  of  two  ocular 
witnesses,  where  such  testimony  was  not  to  be  had ; 
but  it  is  obvious  that  a  single  presumption  may  be 
conclusive,  and  that  an  accumulation  of  many  pre- 
sumptions may  be  of  but  little  weight.  The  simplest 
dictates  of  common  sense  require  that  presumptions 
should  not  be  numbered  merely,  but  that  they 
should  be  weighed  according  to  the  principles 
which  are  applied  in  estimating  the  effect  of 
testimonial  evidence. 

In  this  connection  we  may  remember  what  a  dis- 
tinguished historian  has  said :  *'  It  can,"  says  Lord 
Macaulay,  '*  by  no  means  be  laid  down  as  a  general 

[p)  Numb.  XXXV.  30;  Deut  xvii.  6,  xix.  15;  4  Michaelis  Com- 
mentaries on  the  Laws  of  Moses,  by  Smith,  Art.  ccxcix.  "  Of 
Witnesses." 
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maxim  that  the  assertion  of  two  witnesses  is  more 
convincing  to  the  mind  than  the  assertion  of  one 
witness.  The  story  told  by  one  witness  may  be  in 
itself  probable.  The  story  told  by  two  witnesses 
may  be  extravagant.  The  story  told  by  one  witness 
may  be  uncontradicted.  The  story  told  by  two 
witnesses  may  be  contradicted  by  four  witnesses. 
The  story  told  by  one  witness  may  be  corrobo- 
rated by  a  crowd  of  circumstances.  The  story 
told  by  two  witnesses  may  have  no  such  corro- 
boration. The  one  witness  may  be  a  Tillotson 
or  Ken.  The  two  witnesses  may  be  Gates  and 
Bedloe  "  {q). 

The  prevalence  of  these  fallacious  methods  of 
judging  of  the  force  of  evidence,  explains  the  founda- 
tion of  the  practice,  abhorrent  alike  to  justice  and 
common  sense,  of  condemning  to  a  minor  punish- 
ment persons  who  may  be  innocent,  but  against 
whom  there  may  exist  apparent  grounds  of  strong 
presumption,  though  not  that  exact  kind  and  amount 
of  proof  which  the  rules  of  many  codes  arbitrarily 
and  unreasonably  require ;  as  if  a  middle  term  in 
criminal  jurisprudence  were  not  absurd  and  self- 
contradictory  (r).  It  has  been  well  observed  that, 
''Jamais  il  n'y  a  eu  plus  de  condamnations  injustes 
que  sous  I'empire  d'une  jurisprudence  qui  defendait 


{g)  Macaulay,  History  of  England,  ch.  xxii.,  vol.  iv.,  p.  746  (ed.  of 
1855). 

(r)  See  several  such  cases  in  Narratives  of  Remarkable  Criminal 
Trials,  translated  from  the  German  of  Feuerbach,  by  Lady  Duff 
Gordon.  At  Berne,  in  1842,  a  man  accused  of  murder  by  poisoning 
was  sentenced  to  six  years'  imprisonment,  as  vehetnetitement  suspect. 

D  2 
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de    prononcer    la    peine    capitale    sur   de    simples 
indices  "  (s). 

The  unreasonable  stress,  which  in  many  countries 
whose  criminal  procedure  is  derived  from  the  Civil 
Law,  is  laid  upon  the  confession  of  the  accused,  and 
the  unwarrantable  means  which  are  resorted  to  in 
order  to  obtain  it,  are  the  natural  results  of  arbitrary 
and  unphilosophical  rules  of  evidence,  which  neces- 
sarily have  the  effect  of  closing  many  of  the  channels 
of  truth  ;  and  frequently  render  it  so  difficult  to 
obtain  full  legal  proof  of  crime,  that  Anselm  von 
Feuerbach,  who  was  an  eminent  continental  jurist 
and  criminal  judge,  declared,  many  years  ago,  that 
unless  a  man  chose  to  perpetrate  his  crimes  in  public, 
or  to  confess  them,  he  need  not  fear  a  conviction  (/). 

Attempts  have  been  made  by  our  own  juridical 
writers,  but  with  no  useful  result,  to  classify  pre- 
sumptions in  a  more  general  way  under  terms  ex- 
pressive of  their  effect,  as  violent  orNECESSARY,  pro- 
bable or  grave,  and  slight  (u).  But  this  arrange- 
ment is  specious  and  fanciful  rather  than  practical 
and  real ;  nor  is  it  entirely  accurate,  since  a  pre- 
sumption may  be  violent  and  yet  not  necessary  (at). 

(s)  Bonnier,  Traitd  des  Preuves,  2nd  ed.  1852,  p.  677,  §  719. 

(i)  See  Edinburgh  Review^  Ixxxii.  (1845)  at  p.  330,  and  see  in 
Christison  on  Poisons,  4th  ed.  p.  68,  a  German  case  where  the  crime 
of  murder  by  poisoning  was  considered  as  not  fully  proved  because 
the  prisoner  would  not  confess,  but  on  account  of  the  strong  probability 
of  his  guilt  he  was  condemned  to  fifteen  years'  imprisonment. 

{u)  Bentham's  Rationale  of  Judicial  Evidence,  b.  i.  c.  vi.  s.  5 ; 
Coke  on  Litt.  6  b.  ;  3  Blackstone's  Comm.  b.  iii..  c.  23,  p.  371. 

[pc)  See  Menochius  De  Prsesumptionibus,  lib.  i.  q.  3,  nos.  i,  2,  3 ; 
Essai  des  Preuves,  par  Gabriel,  ed.  1824  par  Solon,  p.  373;  Best  on 
Presumptions  (1844),  §§  30  and  31,  p.  2)T- 
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A  more  intelligible  classification  of  presumptions  is 
into,  strong,  and  slight ;  but  it  is,  after  all,  scarcely 
more  precise,  and  in  its  application  it  is  very 
necessary  to  bear  in  mind  that  if  you  want  to  find 
out  the  fallacies  of  an  argument  or  a  proposition, 
one  of  the  first  things  to  do  is  to  watch  carefully 
the  adjectives  and  adverbs.  But  it  is  impossible 
thus  to  classify  more  than  a  comparatively  few  of 
the  infinite  variety  of  circumstances  connected  with 
human  actions  and  motives,  or  to  lay  down  rules 
for  distinguishing  presumptions  of  one  of  these 
classes  from  those  of  another;  and  the  terms  of 
designation,  from  the  inherent  imperfections  of 
language,  although  not  wholly  destitute  of  utility, 
are  unavoidably  defective  in  precision.  We  can 
therefore  only  usefully  apply  these  epithets  as  rela- 
tive terms  ;  and  the  effect  of  particular  facts  must  of 
necessity  depend  upon  the  reality  and  closeness  of 
the  connection  between  the  secondary  and  principal 
facts,  and  upon  a  variety  of  considerations  peculiar 
to  each  individual  case,  and  can  no  more  be 
predicated  than  the  boundaries  can  be  defined, 
of  the  separate  colours  which  form  the  solar 
spectrum. 

It  is  convenient,  and  may  be  advantageous  even, 
in  order  to  obtain  a  comprehensive  view  of  the  ten- 
dencies and  effect  of  a  number  of  circumstances,  to 
group  them  together  in  their  chronological  relation 
to  the  factum  probandum,  as  antecedent,  con- 
comitant, and  SUBSEQUENT ;  but  to  require  the 
concurrence  of  these  several  kinds  of  presump- 
tion, as   in   the   Bavarian  criminal   code   of   1813, 
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is  an   outrage  upon    all   legal    and    philosophical 
principle  (jv). 

By  various  statutes  it  is  enacted  that  presumption 
of  guilt  shall  attach  to  certain  specified  acts  or 
conditions,  and  the  onus  of  proving  any  matter  of 
defence  is  expressly  cast  upon  the  party  accused ; 
but,  with  these  exceptions,  the  truth  of  every  accu- 
sation is  determined  by  the  voice  of  a  tribunal,  upon 
consideration  of  the  intrinsic  and  independent  merits 
of  each  particular  case,  guided  by  those  principles 
of  reason  and  judgment  by  which  mankind  are 
governed  in  all  other  cases  where  the  same  intellec- 
tual process  is  called  into  exercise,  unfettered  by 
any  obligatory  and  inflexible  presumptions.  The 
inexpediency  and  inefficacy  of  positive  presumptions, 
as  indications  of  the  criminality  of  intention,  in 
which  alone  consists  the  essence  of  legal  guilt,  have 
been  thus  exposed  with  equal  force  and  elegance  by 
the  hand  of  a  master: — "The  connection  of  the 
intention  and  the  circumstances,  is  plainly  of  such 
a  nature,  as  more  to  depend  on  the  sagacity  of  the 
observer  than  on  the  excellency  of  any  rule.  The 
pains  taken  by  the  civilians  on  that  subject  have 
not  been  very  fruitful ;  and  the  English  law-writers 
have,  perhaps  as  wisely,  in  a  manner  abandoned 
the  pursuit.  In  truth,  it  seems  a  wild  attempt  to 
lay  down  any  rule  for  the  proof  of  intention  by 
circumstantial  evidence  "  (z). 

{y)  Bonnier,   Traitd   des    Preuves,   2nd   ed.    1852,  p.  683,   §  727; 
Mittermaier,  Trait6  de  la  Preuve  (traduit  par  Alexandre),  c,  61. 
{z)   Burke's  Works  :  cd.  1852,  vol.  viii.,  p.  95. 
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Section  3. 

relative  value  of  direct  and  indirect  or 

circumstantial    EVIDENCE  (o). 

The  foregoing  observations  naturally  lead  to  a 
comparison  of  the  relative  value  of  Direct  and 
Indirect  or  Circumstantial  Evidence ;  an  inquir}^ 
which  becomes  the  more  necessary,  on  account  of 
the  many  fallacies  which  from  time  to  time  have 
gathered  round  the  subject  in  popular  speech  and 
sometimes  even  in  judicial  utterances. 

Many  writers  of  authority,  both  ancient  and 
modern,  have  treated  circumstantial  evidence  as 
inherently  and  of  necessity  of  less  value  than  direct 
evidence.  In  one  sense  this  must  be  true.  If  the 
assumption  be  made  that  the  direct  evidence  is  free 
from  all  sources  of  error — imperfect  observation, 
bias,  temptation  to  exaggerate,  and  all  other  dis- 
turbing causes,  the  evidence  of  eye  witnesses  needs 
nothing  more. 

But  how  often  does  it  happen  that  these  conditions 
are  not  all  satisfied.  How  often,  for  example,  are 
witnesses  to  identity,  especially  where  they  have 
had  no  personal  knowledge  of  the  individual  spoken 
to,  mistaken,  and  none  more  often  or  more  com- 
pletely so  than  those  who  are  absolutely  certain. 
The  testimony  of  the  senses  cannot  be  implicitly 
depended    upon,   even    when    the  veracity    of  the 

{a)  The  whole  subject  of  this  chapter  is  admirably  discussed  in 
Wharton  on  Criminal  Evidence,  9th  ed.  1884,  ch.  i. 
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witness  is  above  all  suspicion.  An  eminent  barrister, 
a  gentleman  of  acute  mind  and  strong  understand- 
ing, swore  positively  to  the  persons  of  two  men 
whom  he  charged  with  robbing  him  in  the  open 
daylight.  But  it  was  proved  by  conclusive  evidence 
that  the  men  on  trial  were,  at  the  time  of  the 
robbery,  at  so  remote  a  distance  from  the  spot  as  to 
render  their  guilt  impossible.  The  consequence 
was,  that  they  were  acquitted,  and  some  time  after- 
wards the  robbers  were  taken,  and  the  articles 
stolen  found  upon  them.  The  prosecutor,  on  seeing 
these  men,  candidly  acknowledged  his  mistake,  and 
it  is  said  gave  a  recompense  to  the  persons  he 
prosecuted,  and  who  so  narrowly  escaped  convic- 
tion (b).  It  is  probable  that  he  was  deceived  by  the 
broad  glare  of  sunlight,  but  there  can  be  no  doubt 
of  the  sincerity  of  his  impressions. 

It  would  be  difficult  to  have  evidence  more  clear 
and  definite,  or  coming  from  a  more  respectable 
source,  than  that  given  on  a  trial  for  murder  at  the 
Assizes  for  Hertfordshire  in  the  year  1631,  reported 
by  Sir  John  Maynard  who  was  present  at  the  trial. 
The  witness  was  "  a  very  reverend  person,  about 
seventy,"  "minister  to  the  parish  where  the  fact 
was  committed."  The  evidence  was  that  the  body 
of  the  woman,  whose  death  was  the  subject  of 
enquiry,  was  exhumed  after  thirty  days  from  the 
burial ;  that  upon  the  body  being  touched  by  one 
of  the  suspected  persons  various  changes  in  the 

{l>)  Rex  V.  Wood  and  Brown  (Ann.  Reg.  1784),  referred  to  in  28 
State  Trials,  819,  where  Sir  Thomas  Davenport  is  said  to  have  given 
the  erroneous  evidence. 
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face  took  place ;  that  the  deceased  opened  and 
shut  one  eyelid  three  times,  and  put  out  and  drew 
in  again  three  times  also  her  ring  finger,  which 
dropped  blood  upon  the  grass.  The  Chief  Justice 
seemed  to  doubt  the  evidence,  which  led  to  a  repe- 
tition, with  every  appearance  of  sincerity,  by  the 
witness,  whose  testimony  was  confirmed  by  that 
of  his  brother,  the  clergyman  of  the  next  parish. 
Sir  John  Maynard  seems  to  have  taken  every 
precaution  to  ensure  the  accuracy  of  his  report. 
It  is  difficult  to  doubt  the  bona  fides  of  the  witnesses, 
one  of  whom  was  close  enough  to  the  body  to  dip 
his  finger  in  "the  blood."  Yet  it  would  be  hard 
(one  would  like  to  think  it  impossible)  to  find  any 
one  at  the  present  day  who  would  accept  such  a 
story  (c). 

Many  similar  instances  are  upon  record  of  the 
fallibility  of  human  testimony,  even  as  to  matters 
supposed  to  be  grounded  upon  the  clearest  evi- 
dence of  the  senses,  and  where  the  misconception 
has  related  to  the  substantive  matters  of  judicial 
inquiry.  It  has  been  said  with  the  strictest  philo- 
sophical truth  that  "  proof  is  nothing  more  than  a 
presumption  of  the  highest  order "  {d).  It  may, 
however,  be  conceded  that  where  the  evidence  of 
eye  witnesses  is  free  from  all  possible  disturbing 
elements  and  is  absolutely  unassailable,  there  can 
be  no  other  kind  of  proof  equally  satisfactory.    The 

{c)  See  Notes  to  Rex  v.  Green^  14  State  Trials,  1324-6.  The  body  is 
said  to  have  been  touched  by  the  appellant  (the  trial  was  of  an  appeal 
of  murder),  but  the  context  shows  that  it  was  one  of  the  accused  persons. 

(</)  Per  Lord  Erskine  in  the  Banbury  Peerage  case,  reported  at 
length  in  Nicolas  on  Adulterine  Bastardy,  at  p.  501. 
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evidence  is  confined  to  one  fact — that  of  the  actual 
crime — whereas,  where  the  inference  of  the  crime 
has  to  be  collected  from  a  number  of  subordinate 
facts,  all  of  which  ex  hypothesi  are  relevant  and 
contributing  to  the  inference,  the  process  is  much 
more  complex,  and  in  that  respect  less  satisfactory. 
How  far  it  is  likely  that  in  any  particular  case  ideal 
excellence  of  testimony  is  likely  to  be  attained  in 
direct  or  in  circumstantial  evidence  is  quite  another 
matter.  The  direct  evidence  is  certainly  more 
likely  to  be  warped  by  sympathy,  indignation  and 
other  similar  disturbing  causes.  On  the  other 
hand,  the  small  circumstances  which  are  con- 
stantly important  parts  of  a  chain  of  circum- 
stantial evidence  are  less  likely  to  have  attracted 
attention  and  from  their  number  afford  more  points 
of  possible  uncertainty. 

Many  fallacies  and  some  truisms  are  to  be  found 
in  writings  and  judgments  dealing  with  circum- 
stantial evidence.  It  has  been  said,  for  instance, 
that  "  circumstances  are  inflexible  proofs.  They 
will  not  bend  to  the  inclinations  of  parties. 
Witnesses  may  be  mistaken — may  be  corrupted ; 
things  can  be  neither ;  and  therefore,  so  far  as 
they  go,  deserve  unlimited,  unreserved  faith  "  {e). 
"Circumstances,"  says  Paley,  "cannot  lie "  (/). 
It  is  astonishing  that  sophisms  like  these  should 
have  passed  current  without  animadversion.  The 
"  circumstances  "  are  assumed  to  be  in  every  case 
established  beyond  the  possibility  of  mistake  ;  and 

{e)  Burnett's  Criminal  Law  of  Scotland  (1811),  p.  523,  footnote. 
(/)  Principles  of  Moral  and  Political  Philosophy,  b.  vi.  c.  ix. 


SECT.  III.]  DIRECT  AND  CIRCUMSTANTIAL  EVIDENCE.   43 

it  is  implied,  that  a  circumstance  established  to 
be  true  possesses  some  mysterious  force  of  its 
own,  special  in  its  nature  and  essence.  Now,  a 
circumstance  is  neither  more  nor  less  than  a  minor 
fact,  and  it  may  be  admitted  of  all  facts,  that  they 
cannot  lie ;  for  a  fact  cannot  at  the  same  time 
exist  and  not  exist :  so  that  in  truth,  the  doctrine 
is  merely  the  expression  of  a  truism,  that  a  fact 
is  a  fact.  It  may  also  be  admitted  that  "circum- 
stances are  inflexible  proofs,"  but  assuredly  of 
nothing  more  than  of  their  own  existence  :  so  that 
this  assertion  is  only  a  repetition  of  the  same 
truism  in  different  terms.  It  seems  also  to  have 
been  overlooked,  that  circumstances  and  facts  of 
every  kind  must  be  proved  by  human  testimony  ; 
that  although  "  circumstances  cannot  lie,"  the 
narrators  of  them  may  and  often  do  lie  ;  that, 
like  witnesses  of  all  other  facts,  they  may  be  biassed 
or  mistaken,  and  that  the  facts,  even  if  indisputably 
true,  may  lead  to  erroneous  inference.  Thus  far, 
then,  circumstantial  possesses  no  advantage  over 
direct  evidence. 

Burke  in  the  Report  which  he  wrote  for  the 
House  of  Commons  on  the  proceedings  in  the 
House  of  Lords  on  the  trial  of  Warren  Hastings 
has  a  section  headed  "  Circumstantial  Evidence." 
It  is,  of  course,  of  no  legal  authority,  but  it  no 
doubt  embodies  many  of  the  ideas  current  at  the 
time.  He  states  in  unqualified  terms  the  pro- 
position, supported,  he  alleges,  by  the  learned, 
that  "when  circumstantial  proof  is  in  its  greatest 
perfection,   that  is  when   it    is   most   abundant  in 
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circumstances,  it  is  much  superior  to  positive 
proof"  (g).  Paley  has  said,  with  more  of  caution, 
that  *'  a  concurrence  of  well-authenticated  circum- 
stances composes  a  stronger  ground  of  assurance 
than  positive  testimony,  unconfirmed  by  circum- 
stances, usually  affords  "  (h).  Mr.  Baron  Legge, 
upon  a  trial  for  murder,  after  speaking  of  that 
"  which  the  law  calls  a  violent  presumption,"  told 
the  jury  that  "  where  a  presumption  necessarily 
arises  from  circumstances,  they  are  more  convincing 
and  satisfactory  than  any  other  kind  of  evidence, 
because  facts  cannot  lie  "  {i).  Mr.  Justice  Duller, 
in  his  charge  to  the  jury  in  Donellan's  case,  said 
"  that  a  presumption  which  necessarily  arises  from 
circumstances  is  very  often  more  convincing  and 
more  satisfactory  than  any  other  kind  of  evidence, 
because  it  is  not  within  the  reach  and  compass  of 
human  abilities  to  invent  a  train  of  circumstances 
which  shall  be  so  connected  together  as  to  amount 
to  a  proof  of  guilt,  without  affording  opportunities 
of  contradicting  a  great  part  if  not  all  of  those 
circumstances"  {k). 

It  is  obvious  that  the  doctrine  laid  down  in  these 
several  passages  is  propounded  in  language  which 
not  only  does  not   accurately  state  the  question, 

{g)  Burke's  Works,  ed.  1852,  vol.  viii.,  p.  96. 

{h)  Moral  and  Political  Philosophy,  b.  vi.  c.  ix. 

(t)  Rex\.  Blandy,  18  State  Trials,  1117,  1187.  The  italics  are  the 
author's. 

{k)  The  trial  of  John  Donellan,  Esq.,  for  the  wilful  murder  of  Sir 
Theodosius  Boughton,  Bart.,  at  the  Assize  at  Warwick,  March  30th, 
1781.  Taken  in  shorthand  by  Joseph  Gurney  (London),  1781.  The 
facts  of  this  case  are  set  out  in  detail  below,  in  ch.  vii.  s.  4,  pp.  380-386. 
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but  Implies  a  fallacy,  and  that  extreme  cases — the 
strongest  ones  of  circumstantial,  and  the  weakest 
of  positive  evidence — have  been  selected  for  the 
illustration  and  support  of  a  general  position.  "  A 
presumption  which  necessarily  arises  from  circum- 
stances "  cannot  admit  of  dispute,  and  requires  no 
corroboration  ;  but  then  it  cannot  in  fairness  be 
contrasted  with  and  opposed  to  positive  testimony, 
unless  of  a  nature  equally  cogent  and  infallible. 
If  evidence  be  so  strong  as  necessarily  to  produce 
certainty  and  conviction,  it  matters  not  by  what 
kind  of  evidence  the  effect  is  produced  ;  and  the 
intensity  of  the  proof  must  be  precisely  the  same, 
whether  the  evidence  be  direct  or  circumstantial. 
It  is  not  intended  here  to  deny  that  circumstantial 
evidence  may  afford  a  safe  and  satisfactory  ground 
of  assurance  and  belief;  nor  that  in  many  individual 
instances  it  may  be  superior  in  proving  power  to 
other  individual  cases  of  proof  by  direct  evidence. 
But  a  judgment  based  upon  circumstantial  evidence 
cannot,  in  any  case,  be  more  satisfactory  than  when 
the  same  result  is  produced  by  direct  evidence  ; 
supposing  always  that  the  direct  evidence  in  the  one 
case,  and  the  circumstantial  evidence  in  the  other 
are  equally  free  from  suspicion  of  bias  or  mivStake. 

Perhaps  no  single  circumstance  has  been  so  often 
considered  as  certain  and  unequivocal  in  its  effect, 
as  the  anno-domini  water-mark  usually  contained  in 
the  fabric  of  writing-paper ;  and  in  many  instances 
it  has  led  to  the  exposure  of  fraud  in  the  propound- 
ing of  forged  as  genuine  instruments.  But  it  is 
beyond  any  doubt  (and  several  instances  of  the  kind 
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have  occurred  in  the  criminal  and  civil  courts)  that 
issues  of  paper  have  taken  place  bearing  the  water- 
mark of  the  year  succeeding  that  of  its  distribution, 
— a  striking  exemplification  of  the  fallacy  of  some 
of  the  arguments  which  have  been  remarked  upon. 
How  often  has  it  been  iterated  in  such  cases,  that 
circumstances  are  inflexible  proofs,  and  that  facts 
cannot  lie  ! 

The  proper  effect  of  circumstantial,  as  compared 
with  direct  evidence,  was  more  accurately  stated  by 
Lord  Chief  Baron  Macdonald.  "  When  circum- 
stances connect  themselves  closely  with  each  other, 
when  they  form  a  large  and  a  strong  body,  so  as  to 
carry  conviction  to  the  minds  of  a  jury,  it  may  be 
proof  of  a  more  satisfactory  sort  than  that  which  is 
direct.  In  some  lamentable  instances  it  has  been 
known  that  a  short  story  has  been  got  by  heart,  by 
two  or  three  witnesses  ;  they  have  been  consistent 
with  themselves,  they  have  been  consistent  with 
each  other,  swearing  positively  to  a  fact,  which  fact 
has  turned  out  afterwards  not  to  be  true.  It  is 
almost  impossible  for  a  variety  of  witnesses,  speaking 
to  a  variety  of  circumstances,  so  to  concert  a  story, 
as  to  impose  upon  a  jury  by  a  fabrication  of  that 
sort,  so  that  where  it  is  cogent,  strong  and  powerful 
where  the  witnesses  do  not  contradict  each  other, 
or  do  not  contradict  themselves,  it  may  be  evidence, 
more  satisfactory  than  even  direct  evidence  ;  and 
there  are  more  instances  than  one  where  that  has 
been    the    case"  (/).     In    another    case  the  same 

(/)  Rex  V.  Patchy  Surrey  Spring  Assizes,  1806,  Shorthand  Report 
by  Gurney.  Several  contemporary  reports  are  to  be  found.  The 
facts  of  the  case  are  set  out  in  detail  below  at  pp.  442-446. 
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learned  judge  said,  "Where  the  proof  arises  from 
the  irresistible  force  of  a  number  of  circumstances, 
which  we  cannot  conceive  to  be  fraudulently  brought 
together  to  bear  upon  one  point,  that  is  less  fal- 
lible than  under  some  circumstances  direct  evidence 
MAY  BE  "  (m). 


But,  in  truth,  direct  and  circumstantial  evidence 
ought  not  to  be  placed  in  contrast,  since  they  are 
not  mutually  opposed  ;  for  evidence  of  a  circum- 
stantial and  secondary  nature  can  seldom,  if  ever, 
be  justifiably  resorted  to,  or  carry  conviction  except 
where  direct  evidence  is  unattainable  or  unreliable, 
or  where  the  circumstantial  evidence  is  used  merely 
in  confirmation  of  the  direct. 

The  argument  founded  upon  the  abundance  of 
the  circumstances,  and  the  consequent  opportunities 
of  contradiction  which  they  afford,  belongs  to  another 
part  of  the  subject.  While  each  of  these  incidents 
adds  greatly  to  the  probative  force  of  circumstantial 
evidence  in  particular  cases,  they  have  clearly  no 
connection  with  an  inquiry  into  the  value  of  circum- 
stantial evidence  in  the  abstract.  However  numerous 
may  be  the  independent  circumstances  to  which  the 
witnesses  depose,  the  result  cannot  be  of  a  different 
kind  from,  or  superior  to,  that  strong  moral  assurance 
which  is  the  consequence  of  satisfactory  proof  by 
direct  testimony,  and  for  which,  if  such  proof  be 
attainable,   every   tribunal    and     every    reasonable 

(m)  Rex\.  Smith.iox  arson,  Old  Bailey,  June  15th,  1813.     Short- 
hand Report  by  Gurney. 
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mind  would  reject  any  attempt  to  substitute  indirect 
or  circumstantial  evidence.  Such  an  attempt 
would  at  least  prima  facie  afford  strong  reason  for 
suspicion  and  disbelief. 

There  is  another  source  of  fallacy  and  danger  to 
which,  as  already  intimated,  circumstantial  evidence 
is  peculiarly  liable,  and  of  which  it  is  necessary  to 
be  especially  mindful.  Where  the  evidence  is  direct, 
and  the  testimony  credible,  belief  is  the  immediate 
and  necessary  result ;  whereas,  in  cases  of  circum- 
stantial evidence,  processes  of  inference  and  deduc- 
tion are  essentially  involved, — frequently  of  a  deli- 
cate and  perplexing  character, — liable  to  numerous 
causes  of  fallacy,  some  of  them  inherent  in  the  nature 
of  the  mind  itself,  which  has  been  profoundly  com- 
pared to  the  distorting  power  of  an  uneven  mirror, 
imparting  its  own  nature  to  the  true  nature  of 
things  (w).  Mr.  Baron  Alderson,  upon  a  trial  of  this 
kind,  said,  "  Itwasnecessary  to  warn  the  jury  against 
the  danger  of  being  misled  by  a  train  of  circum- 
stantial evidence.  The  mind  was  apt  to  take  a 
pleasure  in  adapting  circumstances  to  one  another, 
and  even  straining  them  a  little,  if  need  be,  to 
force  them  to  form  parts  of  one  connected  whole  ; 
and  the  more  ingenious  the  mind  of  the  individual, 
the  more  likely  was  it,  in  considering  such  matters, 
to  overreach  and  mislead  itself,  to  supply  some  little 
link  that  is  wanting,  to  take  for  granted  some  fact 


(n)  Bacon,  Novum  Organum,  lib.  i.  Aph.  41,  45  ;  Best  on  Presump- 
tions (1844),  p.  255;  and  see  Bentham's  Rationale  of  Jud.  Ev, 
b.  V.  c.  XV.  s.  iv. 
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consistent  with  its  previous  theories  and  necessary 
to  render  them  complete  "  (o). 

The  progress  of  human  knowledge  and  the 
advance  of  human  ideas,  except  in  relation  to  the 
exact  sciences,  seem  frequently,  if  not  constantly,  to 
proceed,  not  in  a  straight  line  towards  the  goal  of 
exactitude  and  truth,  but  by  zig-zags,  tending  to 
error,  now  on  one  side,  now  on  the  other,  of  the 
right  path  ;  and  it  is  not  surprising  that  the  notion 
of  some  sort  of  mysterious  efficacy  in  proof  by 
circumstantial,  as  compared  with  direct  evidence, 
should  have  been  succeeded  by  a  kind  of  revolt : 
and  for  some  time  back  it  has  been  the  fashion 
with  a  great  many  people  to  treat  "  purely  circum- 
stantial evidence  "  as  implying  an  inherent  weak- 
ness, and  as  necessarily  more  or  less  unsatisfactory. 
There  is  hardly  a  case  of  murder  in  which  a 
reprieve  is  sought  or  a  conviction  appealed  against 
in  which  something  of  the  kind  is  not  urged.  For- 
tunately there  has  been  no  recent  judicial  utterance 
countenancing  such  a  general  proposition,  and 
the  judges  have  been  fully  alive  to  the  fact  that 
circumstantial  evidence,  like  any  other,  must  in 
every  case  be  tested  and  weighed,  and  prevail  or 
not  by  its  own  inherent  proving  force.  It  may 
amount  almost  to  absolute  demonstration,  or  it 
may  be  so  weak  that  no  just  or  reasonable  man 
would  act  upon  it,  or  it  may  be  of  any  degree 
between  these  two  extremes  (p).     How  cogent  it 

{0)  Reg.  V.  Hodges,  2  Lewin,  C.  C.  227.  The  learned  Baron's 
remarks  are  taken  from  a  contemporaneous  MS.  report. 

{p)  Lord  Coleridge,  J.,  in  a  case  the  details  of  which  will  be  found 
in  a  subsequent  chapter,  observed,  "It  is  perfectly  true  that  this  is  a 

C.E.  E 
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may  be  is  illustrated  by  a  collection  of  remarkable 
cases  which  will  be  found  in  the  last  chapter  of  this 
essay.  Few  persons  whose  attention  has  not  been 
specially  called  to  the  subject  realize  how  vast  a 
part  circumstantial  evidence  (or  if   the  additional 

case  of  circumstantial  evidence  and  circumstantial  evidence  alone. 
Now  circumstantial  evidence  varies  infinitely  in  its  strength  in  pro- 
portion to  the  character,  the  variety,  the  cogency,  the  independence, 
one  of  another,  of  the  circumstances.  I  think  one  might  describe  it  as 
a  network  of  facts  cast  around  the  accused  man.  That  network  may 
be  a  mere  gossamer  thread,  as  light  and  as  unsubstantial  as  the  air 
itself.  It  may  vanish  at  a  touch.  It  may  be  that,  strong  as  it  is  in 
part,  it  leaves  great  gaps  and  rents  through  which  the  accused  is 
entitled  to  pass  in  safety.  It  may  be  so  close,  so  stringent,  so 
coherent  in  its  texture,  that  no  efforts  on  the  part  of  the  accused  can 
break  through.  It  may  come  to  nothing — on  the  other  hand  it  may 
be  absolutely  convincing.  .  .  .  The  law  does  not  demand  that  you 
should  act  upon  certainties  alone,  ...  In  our  lives,  in  our  acts,  in 
our  thoughts  we  do  not  deal  with  certainties  ;  we  ought  to  act  upon 
just  and  reasonable  convictions  founded  upon  just  and  reasonable 
grounds."  "  The  law  asks  for  no  more  and  the  law  demands  no 
less" — Rex  V,  Dickman,  Newcastle  Summer  Assizes,  1910.  (Official 
S.  H.  notes.)  "  Proof  does  not  mean  proof  to  rigid  mathematical 
demonstration,  because  that  is  impossible;  it  must  mean  such 
evidence  as  would  induce  a  reasonable  man  to  come  to  the  con- 
clusion "  [in  question]  "as  a  fact" — per  Fletcher  Moulton,  L.J.,  in 
Hawkins  v.  Powells  Tillery  Steam  Coal  Co.,  Limited,  [191 1]  i  K.  B. 
at  p.  995.  "  When  it  is  said  that  a  person  must  prove  his  case,  it  is  never 
meant  that  he  must  prove  it  with  absolute  certainty.  All  that  can  be 
done  is  to  adduce  such  evidence  as  that  the  mind  of  the  tribunal  is 
satisfied  that  the  fact  is  so.  This  may  be  done  by  direct  evidence  or  by 
inference  from  facts,  but  the  matter  must  not  be  left  to  rest  in 
surmise,  conjecture,  or  guess" — per  Buckley,  L.J.,  Ibid.,  aX  p.  996. 
The  M.  R.  came  to  the  same  conclusion  as  the  other  Lords  Justices, 
though  not  using  quite  the  same  expressions  :  "  It  is  not  sufficient  to 
prove"  \i\it. facUi7n  probandun{\  "unless  it  is  established  either  by 
direct  evidence  or  by  legitimate  inference  from  the  facts  which  are 
proved" — Ibid,  at  pp.  991-2.  In  the  particular  case  the  Court  held 
that  the  facts  did  not  justify  the  inference  alleged,  but  all  the 
members  of  the  Court  agreed  as  to  what  (not  being  direct  evidence) 
would  satisfy  the  burthen  of  proof. 
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epithet  be  preferred,  purely  circumstantial  evidence) 
plays  in  the  criminal  jurisprudence  of  this  country. 
Crime  hides  itself ;  murder  and  robbery  are 
generally  done  in  darkness  rather  than  in  light,  and 
in  solitary  places  rather  than  before  witnesses,  and 
it  is  not  too  much  to  say  that  the  majority  of 
seriously  contested  criminal  cases  are  cases  of 
circumstantial  evidence.  There  is  a  class  of  cases, 
amongst  the  most  common-place  instances  of 
crime,  almost  always  ending  in  convictions,  which 
are  tried  almost  invariably  upon  circumstantial 
evidence  (q).  A  burglary  has  been  committed  and 
property  stolen.  The  burglar  has  not  been  seen  by 
any  one,  but  shortly  afterwards  he  has  been  offering 
for  sale  or  pledge  parts  of  the  stolen  property.  The 
rest  has  been  found  at  his  house  or  lodgings.  The 
footmarks  outside  the  window  by  which  an  entrance 
has  been  effected  correspond  in  every  particular 
with  the  nails  and  other  characteristics  of  his  boots. 
He  gives  an  account  palpably  absurd,  or  shown  to 
be  untrue.  No  jury  has  any  difficulty  with  such 
cases,  and  probably  not  one  in  a  hundred  of  the 
persons  ready  to  attack  circumstantial  evidence  as 
per  se  unsatisfactory  and  unreliable  realizes  that 
he  is  in  the  constant  habit  of  reading  of  such  cases, 
but,  as  they  have  not  been  spoken  of  as  instances 
of  circumstantial  evidence,  fails  to  recognize  any 
inherent  defect  in  the  process. 

It  may  be  objected  that  some  of  the  foregoing 
observations  tend  to  create  distrust  in  all  human 
testimony.  While  it  must  be  admitted  that  the  senses 

{g)  See  remarks   of  Abbott,    L.C.J.,    in  Ji^ex  v,  Btirdett,  4   B.    & 
Aid.  95,  at  p.  161. 

E  2 
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cannot  be  implicitly  depended  upon,  it  is  certain  that 
their  liability  to  mistake  may  be  greatly  diminished 
by  habits  of  accurate  observation  and  relation.  The 
general  conformity  of  our  impressions  to  truth  and 
nature,  and  the  universal  opinion  and  practice  of 
mankind,  establish  the  reasonableness  and  propriety 
of  our  faith  in  testimonial  evidence.  The  interest 
to  which  all  controverted  matters  of  fact  give 
occasion,  is  a  manifestation  of  the  preference  in  the 
human  mind  of  truth  to  falsehood :  and,  finally, 
the  number  of  mistaken  inferences  from  the 
testimony  of  the  senses  is  inconceivably  small,  as 
compared  with  the  almost  infinite  number  of 
judgments  which  are  correctly  drawn  from  such 
evidence. 

Section  4. 

OF    the    sources    and    CLASSIFICATION    OF    CIRCUM- 
STANTIAL   EVIDENCE. 

In  the  present  state  of  knowledge  there  is  less 
danger  than  in  bygone  days  of  mistake  as  to  the 
legitimate  subjects  of  human  belief;  but  how 
melancholy  is  the  picture  of  the  human  intellect 
exhibited  in  the  records  of  superstition,  imposture, 
and  delusion,  of  enthusiasm  and  credulity,  of 
judicial  darkness  and  cruelty,  in  the  pages  of  our 
own  history,  as  well  as  in  those  of  every  other 
nation  ! 

A  profound  ignorance  of  the  laws  of  nature,  an 
inability  to  account  for  the  origin  of  evil,  and  to 


SECT.  IV.]       SOURCES    AND    CLASSIFICATION.  53 

reconcile  its  existence  with  the  Divine  attributes, 
and  the  impulse  to  avenge  wrongs  for  which  human 
institutions  afforded  no  remedy,  led  to  a  universal 
belief  in  the  constant  supernatural  interposition  of 
the  Supreme  Being  on  behalf  of  the  injured  and 
the  innocent  and  against  the  guilty.  Of  this 
persuasion,  augury,  divination,  judicial  combat,  the 
various  forms  of  trial  by  ordeal,  the  supposed 
intimations  of  truth  conveyed  by  means  of  appari- 
tions and  dreams,  the  bleeding  of  a  corpse  in  the 
presence  of  the  murderer  (r),  and  his  reluctance  to 
touch  it  (s),  were  thought  to  be  so  many  mani- 
festations ;  while,  with  the  wildest  inconsistency, 
the  belief  was  equally  general  in  the  existence  and 
influence  of  witchcraft  and  other  modes  of  de- 
moniacal agency  over  the  minds  and  actions  of 
men.  The  history  of  all  nations  affords  lamentable 
memorials  of  judicial  murders,  the  natural  con- 
sequences of  such  mistaken  and  degrading  views. 

The  course  of  external  nature,  and  the  mental 
and  physical  constitution  of  man,  and  his  actions 
and  moral  and  mechanical  relations,  are  the  only 
sources  of  correct  inference  from  those  facts  which 
constitute  circumstantial  evidence. 

In  every  inquiry  into  the  truth  of  any  alleged 
fact,  as  to  which  the  materials  for  our  judgment  are 
secondary  facts,  there  must  exist  relations  and 
dependencies,  inseparable  from  the  principal  fact, 

(r)  See  Rex  v.  Green  and  others,  supra^  p.  41. 

(5)  See  Rex  v.  Standsjield,  11  State  Trials,  1371,   1403;  and  note 
appended  to  Rexy.  Okeman,  14  State  Trials  at  1324. 
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which  will  commonly  be  manifested   by   external 
phenomena. 

A  crime,  so  far  as  it  falls  within  the  cognizance 
of  human  tribunals,  is  generally,  with  the  exceptions 
already  pointed  out  (/),  an  act  proceeding  from  a 
wicked  intention  (w)  ;  it  follows,  therefore,  that  in 
every  such  act  there  must  have  been  one  or  more 
voluntary  agents ;  that  it  must  have  had  relation 
to  some  precise  moment  of  time  and  portion  of 
space ;  that  there  must  have  existed  inducements 
to  guilt,  preparations  for,  and  objects  and  instru- 
ments of  crime  or  attempts  to  conceal  or  avoid  its 
consequences  or  both  ;  these — the  acts  of  disguise, 
flight,  or  concealment,  the  possession  of  plunder 
or  other  fruits  of  crime,  and  innumerable  other 
particulars  connected  with  individual  conduct,  and 
with  moral,  social,  and  physical  relations — afford 
materials  for  the  determination  of  the  judgment. 
It  would  be  impracticable  to  enumerate  the  infinite 
variety  of  circumstantial  evidentiary  facts,  which  of 
necessity  are  as  various  as  the  modifications  and 
combinations  of  events  in  actual  life.  "  All  the 
acts  of  the  party,  all  things  that  explain  or  throw 
light  on  these  acts,  all  the  acts  of  others  relative  to 

(/)  See  p.  32,  supra. 

(u)  The  word  "motive"  has  been  in  times  past  and  still  is  un- 
fortunately not  seldom  used  to  denote  two  things,  which  were  frequently 
confused  until  Austin  in  his  lectures  on  Jurisprudence  (Lects.  12,  18,  19) 
taught  that  they  should  be  distinguished,  na.me\y,  moiive  and  tnUfth'on. 
A  woman  steals  a  loaf  to  save  her  own  life  and  that  of  her  starving 
child.  The  mo/i've,  preservation  of  self  and  offspring,  is  not  wrong ; 
it  is  the  intention  to  take,  without  lawful  justification,  the  property  of 
another  which  makes  the  act  criminal. 
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the  affair,  that  come  to  his  knowledge  and  may 
influence  him  ;  his  friendships  and  enmities,  his 
promises,  his  threats,  the  truth  of  his  discourses, 
the  falsehood  of  his  apologies,  pretences,  and 
explanations ;  his  looks,  his  speech,  his  silence 
where  he  was  called  to  speak ;  everything  which 
tends  to  establish  the  connection  between  all  these 
particulars  ; — every  circumstance,  precedent,  con- 
comitant, and  subsequent,  become  parts  of  circum- 
stantial evidence.  These  are  in  their  nature 
infinite,  and  cannot  be  comprehended  within  any 
rule,  or  brought  under  any  classification  "  (x). 

Evidentiary  facts  of  a  circumstantial  nature  are 
susceptible  only  of  a  very  general  arrangement, 
into  two  classes;  namely,  moral  indications,  afforded 
by  the  silence  or  the  language  and  by  the  conduct 
of  the  party ;  and,  secondly,  facts  which  are 
apparently  extrinsic  and  mechanical,  and  inde- 
pendent of  moral  conduct  and  demeanour :  and 
each  of  these  classes  may  be  further  considered, 
as  such  facts  are  inculpatory  or  exculpatory.  But 
this  division  is  grounded  upon  the  apparent  rather 
than  the  real  qualities  of  actions,  and  cannot  be 
regarded  as  strictly  accurate ;  since  all  the  actions 
of  a  rational  agent  are  prompted  by  motives,  and 
are  therefore  really  moral  indications,  though  it 
may  not  be  always  practicable  to  develop  their 
moral  relations,  and  to  separate  the  motive  which 
induces  the  act  from  the  intention  with  which  it  is 
done. 

(x)  Burke's  Works,  ed.  1852,  vol.  viii.,  p.  95. 
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CHAPTER   III. 

INCULPATORY    MORAL    INDICATIONS. 

Although,  for  reasons  which  have  been  explained, 
a  complete  enumeration  of  facts  as  invariably  con- 
joined with  authoritative  presumptions  would  be 
impracticable,  it  is  important,  in  illustration  of  the 
general  principles  which  determine  the  relevancy 
and  effect  of  circumstantial  evidence,  to  notice 
some  particulars  of  moral  conduct,  frequently 
brought  to  light  in  courts  of  criminal  jurisdiction, 
which  are  both  popularly  and  judicially  considered 
as  leading  to  important  and  well-grounded  pre- 
sumptions. 

These  circumstances  may  be  considered  under 
the  heads  of  motives  to  crime,  declarations  or  acts 
indicative  of  guilty  consciousness  or  intention,  pre- 
parations for  the  commission  of  crime,  possession 
of  the  fruits  of  crime,  refusal  to  account  for  the 
appearances  of  suspicion,  or  unsatisfactory  explana- 
tions of  such  appearances,  evidence  indirectly  con- 
fessional, the  suppression,  destruction,  simulation 
and  fabrication  of  evidence,  statutory  presumptions, 
and  scientific  testimony. 
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Section  i. 

motives  to  crime. 

Motive,  according  to  Murray's  Dictionary,  is, 
"  That  which  moves  or  induces  a  person  to  act  in 
a  certain  way;  a  desire,  fear,  or  other  emotion,  or 
a  consideration  of  reason  which  influences  or  tends 
to  influence  a  person's  volition  ;  also  often  applied 
to  a  contemplated  result  or  object,  the  desire  of 
which  tends  to  influence  volition." 

This  definition  is  a  very  fair  summary  of  what  is 
covered  by  the  word.  It  may  be  again  abridged  as 
"  Something  so  operating  upon  the  mind  as  to 
induce  or  to  tend  towards  inducing  a  particular 
act  or  course  of  conduct."  As  we  cannot  see  into 
the  mind  of  another,  it  follows  that  we  must  deduce 
the  motive  from  the  words,  the  looks,  the  conduct  of 
the  person  in  whom  we  are  seeking  for  a  motive. 
There  may  well  be  motives  to  commit  crime  which 
do  not  end  in  crime.  They  may  be  outweighed 
by  other  and  conflicting  motives,  or  by  the  moral 
sense.  We  can  estimate,  by  a  knowledge  of  the 
existence  and  operation  of  motives  in  the  average 
man,  what  is  probable  in  the  mental  economy  of 
an  average  man,  but  such  a  course  of  induction  is 
a  rough  and  ready  process  and  liable  to  error  in 
its  application.  Men  arc  not  all  of  average  mental 
hue  or  constitution,  and  it  does  not  follow  that 
because  there  is  something  shown  which  would 
lead  to  crime  in  one  man,  or  many  men,  that  it 
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would  necessarily  lead  to  crime  in  the  case  under 
consideration.  Many  a  murder  has  been  com- 
mitted for  the  sake  of  a  very  few  pounds,  and  yet 
there  are  hosts  of  people  to  whom  millions  would 
not  offer  the  slightest  inducement  to  anything  of 
the  kind  :  and  we  must  be  careful  not  to  forget  that 
when  we  have  found  a  motive  which  might  lead  to 
crime  it  by  no  means  follows  that  we  have  found 
one  which  did  lead  to  as  well  as  towards  crime. 

It  has  been  pointed  out  before  that  motive  and 
intention  are  not  the  same.  The  distinction  is 
important.  A  man's  motive  may  be  good,  but  his 
intention  bad,  as  in  the  illustration  given  in  the 
passage  referred  to.  A  loaf  is  stolen.  The 
intention  was  to  steal,  and  the  act  therefore 
criminal,  although  the  motive — to  save  a  starving 
child — was  good.  If  the  motive  be  bad,  it  is 
difficult  to  conceive  that  the  intention  can  be  good. 
In  a  great  many  instances  motive  and  intention  are 
so  closely  related,  motive  being  the  parent  of  the 
intention,  that  it  matters  little  of  which  we  speak. 
But  still  it  is  desirable  never  to  forget  that  there  is 
a  difference,  nor  in  what  that  diff"erence  consists. 

From  the  constant  use  of  motive  in  connection 
with  mechanical  power,  an  analogy  has  sometimes 
been  supposed  to  exist  between  the  action  of  moral 
and  physical  agencies.  In  reality,  however,  there 
is  no  resemblance  between  the  definite  constraint 
of  mechanical  power  and  the  influence  of  motives 
on  the  self-originating  will  of  an  intelligent  and  free 
agent.     Man  is  not  the  passive  subject  of  necessity 
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or  chance  ;  nor  are  his  moral  judgments  merely  the 
abstractions  of  logic:  on  the  contrary,  he  is  endowed 
with  instincts,  passions,  and  affections,  and  above 
all  with  reason,  and  the  capacity  of  estimating  the 
qualities  and  tendencies  of  his  volitions  and  actions, 
and  with  the  power  of  choosing  from  among  the 
various  inducements,  emotional  and  rational,  which 
are  presented  to  him,  the  governing  principles  of 
his  conduct  (a). 

These  considerations  constitute  the  foundation  of 
moral  and  legal  responsibility  ;  and  it  follows  from 
them,  that  in  all  their  important  actions  we  natur- 
ally, reasonably,  and  safely  judge  of  men's  motives 
and  intentions  by  their  conduct.  It  is  indispens- 
able, therefore,  in  the  investigation  of  imputed  guilt 
to  look  at  all  the  surrounding  circumstances  which 
connect  the  actor  with  other  persons  and  things, 
and  may  have  operated  as  motives  and  influenced 
his  intentions  and  actions.  In  fact  the  investiga- 
tion of  motives  and  intentions  must  always  depend 
upon  circumstantial  evidence. 

The  common  inducements  to  crime  are,  the  desire 
of  revenging  some  real  or  fancied  wrong;  of  getting 
rid  of  a  rival  or  an  obnoxious  connection ;  of  escaping 
from  the  pressure  of  pecuniary  or  other  obligation 
or  burden  ;  of  obtaining  plunder  or  other  coveted 
object ;  of  preserving  reputation,  either  that  of 
general  character  or  the  conventional  reputation 
of  profession  or  sex  ;  or  of  gratifying  some  other 

{a)  6  Stewart's  collected  Works,  349;  Cousin,  Cours  de  I'Hist.  de 
la  Philosophie,  prem.  s6r.  tome  4,  Le9on  xxiv. 
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selfish  or  malignant  passion.  But  it  is  of  the  essence 
of  moral  weakness  that  it  forms  a  mistaken  estimate 
of  present  good,  and  a  want  of  proportion  will 
therefore  of  necessity  be  found  between  the  objects 
of  desire  and  the  means  employed  to  obtain  them. 
The  assassin's  dagger  may  be  put  in  requisition  for 
a  few  pieces  of  gold,  and  the  difference  between 
that  and  other  inducements  to  crime  is  a  difference 
only  of  degree.  In  a  sense  indeed,  and  according 
to  the  standard  of  absolute  morality,  there  can  be 
no  such  thing  as  an  adequate  motive  to  the  com- 
mission of  crime. 

It  is  always  a  satisfactory  circumstance  of  corro- 
boration when,  in  connection  with  convincing  facts 
of  conduct,  an  apparent  motive  can  be  assigned ; 
but,  as  the  operations  of  the  mind  are  invisible  and 
intangible,  it  is  impossible  to  go  further ;  and  it 
must  be  remembered  that  there  may  be  motives 
which  no  human  being  but  the  party  himself  can 
divine  (b).  Nor  must  undue  importance  be  attached 
to  external  circumstances  supposed  to  be  indicative 
of  guilty  motive,  for  there  are  few  men  to  whom 
some  or  other  of  the  forms  of  crime  may  not 
apparently  prove  advantageous.  Neither  ought  the 
existence  of  such  apparent  inducements  to  supersede 
the  necessity  for  the  same  amount  of  proof  as  would 
be  deemed  necessary  in  the  absence  of  all  evidence 
of    such    a   stimulus.     Absence    of    ascertainable 

{d)  "  Who  made  the  heart,  'tis  He  alone 
"  Decidedly  can  try  us ; 
"He  knows  each  chord — its  various  tone, 
"  Each  string  its  various  bias." 

Burns,  Address  to  the  unco  guid. 
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motive  comes  to  nothing,  if  the  crime  is  proved  to 
have  been  committed  by  a  sane  person.  On  the 
other  hand,  to  eke  out  a  weak  case  by  proof  of  a 
motive  apparently  tending  towards  possible  crime 
is  a  very  unsatisfactory  and  dangerous  process. 
Furthermore,  suspicion,  too  readily  excited  by  the 
appearance  of  supposed  inducement,  is  incompatible 
with  that  even  and  unprejudiced  state  of  mind  which 
is  indispensable  to  the  formation  of  correct  and 
sober  judgment.  While  true  it  is,  that  frequently 
"  imputation  and  strong  circumstances  .  .  .  lead 
directly  to  the  door  of  truth,"  it  is  equally  true  that 
entirely  to  penetrate  the  mind  of  man  is  out  of 
human  power,  and  that  circumstances  which 
apparently  have  presented  powerful  motives,  may 
never  have  acted  as  such.  Who  can  say  that  some 
"  uncleanly  apprehension,"  some  transient  thought 
of  sinister  aspect,  in  the  dimness  of  moral 
light  momentarily  mistaken  for  good,  may  not 
float  unbidden  across  the  purest  mind  ?  And 
how  often  is  it  that  man  has  no  control  over 
circumstances  of  apparent  power  over  his 
motives  ? 

It  follows  from  the  foregoing  remarks,  that 
evidence  of  collateral  facts  which  may  appear  to 
have  presented  a  motive  for  a  particular  action 
deserves  per  se  no  weight.  With  motives  merely, 
the  legislator    and    the    magistrate    have   nothing 

to     do  ;     ACTIONS,     AS    THE    OBJECTS    OR    RESULTS    OF 

MOTIVES,  are  the  only  legitimately  cognizable  sub- 
jects of  human  laws.  Actus  non  facit  reum  nisi 
mens  sit  rea^  is  a  maxim  of  reason  and  justice  not 
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less  than  of  positive  law(c).  Motives  and  their 
objects  differ,  it  has  been  remarked,  as  the  springs 
and  wheels  of  a  watch  differ  from  the  pointing  of 
the  hour,  being  mutually  related  in  like  manner  (d). 
But  such  evidence  is  most  pertinent  and  important 
when  clearly  connected  with  declarations  which 
demonstrate  that  the  particular  motive  has  passed 
into  action,  or  with  inculpatory  moral  facts  which 
it  tends  to  explain  and  co-ordinate,  and  which 
would  otherwise  be  inexplicable. 

The  particulars  of  external  relation  and  moral 
conduct  will  in  general  correctly  indicate  the 
character  of  the  motive  in  which  they  have 
originated.  On  the  other  hand,  the  entire  absence 
of  surrounding  circumstances,  which  on  the  ordinary 
principles  of  human  nature  may  reasonably  be  sup- 
posed to  have  acted  as  an  inducing  cause,  is  justly 
regarded,  whenever  upon  the  general  evidence  the 
imputed  guilt  is  doubtful,  as  affording  a  strong 
presumption  of  innocence. 

It  occasionally  happens  that  actions  of  great 
enormity  are  committed,  for  which  no  apparent 
motive  is  discoverable.  It  must  not  be  concluded, 
however,  that  no  pre-existent  motive  has  operated  ; 
and  upon  principles  of  reason  and  justice  essential 
to  common  security,  the  actor  is  held  to  be  legally 
accountable  for  his  actions,  unless  it  be  clearly  and 

{c)  3  Co.  Inst.  107.  For  a  discussion  of  the  meaning  and  extent  of 
this  maxim,  see  Rg^.  v.  To/son,  23  Q.  B.  D.  168.    See  zn/ra,pp.  148-154. 

{(f)  Hampden's  Lectures  on  Moral  Philosophy,  ed.  1835,  pp.  213- 
214. 
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indubitably  shown  that  he  is  bereft  of  reason  and 
moral  power.  A  sense  of  injury,  and  long-cherished 
feelings  of  resentment,  may  ultimately  induce  a 
state  of  mind  independent  of  self-restraint,  and 
render  their  victim  the  sport  of  ungovernable  im- 
pulses of  passion  (e)  ;  but  the  distinction  is  evident 
and  just  between  such  actions  as  are  the  conse- 
quences of  a  voluntary  abdication  of  moral  control, 
and  actions  committed  under  the  over-mastering 
power  of  a  delusion  of  the  imagination,  which, 
though  groundless,  operates  upon  the  mind  with 
all  the  force  of  reality  and  necessity  (/). 

On  a  trial  for  murder.  Lord  Chief  Justice  Camp- 
bell thus  summed  up  the  doctrine  under  discussion  : 
"  With  respect  to  the  alleged  motive,  it  is  of  great 
importance  to  see  whether  there  was  a  motive  for 
committing  such  a  crime,  or  whether  there  was  not ; 
or  whether  there  is  an  improbability  of  its  having 
been  committed  so  strong  as  not  to  be  overpowered 
by  positive  evidence.  But  if  there  be  any  motive 
which  can  be  assigned,  I  am  bound  to  tell  you 
that  the  adequacy  of  that  motive  is  of  little  im- 
portance. We  know,  from  the  experience  of  criminal 
courts,  that  atrocious  crimes  of  this  sort  have  been 
committed  from  very  slight  motives  ;  not  merely 

(f)  Rex  V.  Earl  Ferrers,  19  State  Trials,  885,  is  an  instance.  If  the 
confession  of  Constance  Kent  (Ann.  Reg.  1865,  p.  230)  be  accepted,  her 
only  motive  for  the  deliberate  murder  of  her  infant  half-brother  was  a 
desire  to  revenge  some  slighting  remarks  made  by  her  stepmother  as 
to  the  first  family.  She  acknowledged  that  she  had  received  the 
greatest  kindness  from  her  stepmother. 

(/)  Rex  V.  Hadfield,  27  State  Trials,  1281 ;  Rex -v.  Marttn,Yor\i  Sp. 
Ass.  1829,  Shorthand  Report  by  Fraser ;  Rex  v.  Offbrd,  5  C.  &  P.  168. 
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from  malice  and  revenge,  but  to  gain  a  small 
pecuniary  advantage,  and  to  drive  off  for  a  time 
pressing  difficulties  "  (g). 

It  is  a  general  rule  for  the  interpretation  of 
conduct  as  indicative  of  motives  or  intentions, 
demanded  by  social  security  and  founded  in  sub- 
stantial justice,  that  every  man  shall  be  held  to 
have  intended,  and  therefore  to  be  legally  account- 
able for,  the  natural  and  probable  consequences 
of  his  actions  (h) ;  and  no  one  can  be  permitted  to 
speculate  with  impunity  upon  the  precise  extent 
to  which  he  may  securely  carry  his  mischievous 
intentions,  the  reality  and  degree  of  which  it  is 
alike  impossible  to  determine.  If  therefore  the 
intention  has  been  to  commit,  not  the  particular 
crime,  but  another  of  equal  legal  degree,  then  the 
evil  intention  necessary  to  constitute  the  crime 
intended  exists,  and  the  unlawful  act  is  done  with 
an  evil  intention,  and,  provided  that  the  two  crimes 
if  consummated  would  have  been  of  equal  degree, 
the  act  committed  is  thus  constituted  the  crime  in 
question  {i).  "  All  crimes,"  says  Bacon,  **  have 
their  conception  in  a  corrupt  intent,  and  have  their 
consummation  and  issuing  in  some  particular  fact, 

is)  ^^S-  ^'  P<^^»ier,  Shorthand  Report  at  p.  308.  C.  C.  C,  May 
1856,  Sess.  Pa.  5.  The  details  of  the  case  are  set  out  at  length 
infra,  pp.  394-403- 

{h)  Rex  V.  Farrington^  R.  &  R.  at  p.  207 ;  Rex  v.  Harvey^  2  B.  & 
C.  257  ;  Rexv.  Dixon,  3  M.  &  S.  11. 

{i)  Bacon  expresses  this  in  the  heading  to  one  of  his  ^^  Regulce^^ — 
*'  hi  criminalibus  sufficit  generalis  malitia  inieniionis  cum  facto  Paris 
gradus."  Maxims  of  the  Law,  Regula  xv.  (Bacon's  Works,  edited 
by  Spedding,  Ellis  and  Heath,  1859),  vol.  vii. 
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which  though  it  be  not  the  fact  at  which  the 
intention  of  the  malefactor  levelled,  yet  the  law 
giveth  him  no  advantage  of  the  error,  if  another 
particular  ensue  of  as  high  a  nature.  Therefore 
if  an  impoisoned  apple  be  laid  in  a  place  to  impoison 
I.  S.,  and  I.  D.  cometh  by  chance  and  eateth  it, 
this  is  murder  in  the  principal,  that  is  actor,  and 
yet  the  malice  in  individuo  was  not  against  I.  D." 

In  the  instance  here  given  by  Bacon,  the  intention 
was  to  commit  not  only  a  felony  but  murder.  But 
the  principle  goes  further.  If  the  intention  was  to 
commit  any  felony,  no  matter  how  trivial,  and  a 
man  was  accidentally  killed  in  the  prosecution  of 
that  felony,  the  offence  was  murder.  This  is  laid 
down  in  very  clear  terms  by  Lord  Chief  Justice 
Pratt  in  1722,  as  follows :  "  If  a  man  shoot  at  a 
fowl  wherein  another  hath  property,  but  without 
intending  to  steal  it,  and  by  misadventure  the  shot 
kills  some  one,  he  will  be  guilty  of  manslaughter 
because  done  in  prosecution  of  an  unlawful  act — 
a  trespass — but  if  he  have  the  intention  of  stealing 
the  fowl,  then  the  accidental  killing  will  be 
murder  because  done  in  prosecution  of  a  felonious 
act "  (k). 

So  also  it  was  laid  down  nearly  fifty  years  later 
that  "  if  a  person  seeking  to  commit  a  felony  should, 
in  the  prosecution  of  that  purpose,  cause,  although 
it  might  be  unintentionally,  the  death  of  another, 
that  by  the  law  of  England  would  be  murder.   There 

{k)  Rex  V.  Woodbiirne  and  Coke,  i6  State  Trials,  53,  80.     See  also 
Stephen's  Digest  of  the  Criminal  Law,  5th  ed.  (1894),  art.  244,  p.  184. 
C.E.  F 
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are  persons  who  think  and  maintain  that  where 
death  thus  occurs,  it  not  being  the  immediate 
purpose  of  the  person  causing  the  death,  it  is  a 
harsh  law  which  makes  the  act  murder.  But  the 
court  and  jury  are  here  to  administer  law,  not  to 
make  or  mould  it,  and  the  law  is  what  I  tell  you." 
Cockburn,  L.C.J.,  in  Reg.  \.  Barrett,  reported  in  the 
Times  of  April  28,  1868.  The  passage  is  taken 
from  note  5  to  p.  184  of  Stephen's  Digest  of  the 
Criminal  Law,  5th  ed.,  to  which  the  editor  is 
indebted  for  the  reference. 

There  has  never  been  any  authoritative  decision 
overruling  this  statement  of  the  law.  Several 
judges  have  expressed  doubts  whether  the  principle 
has  not  been  too  broadly  stated,  and  it  cannot  be 
said  that  it  is  beyond  discussion  what,  if  any, 
qualifications  ought  to  be  introduced.  By  a 
**  crime  of  like  degree  "  Bacon  certainly  meant  to 
point  not  only  to  the  distinction  between  felonies 
and  misdemeanours  (/),  but  also  to  the  difference 

(/)  The  distinction  between  felony  and  misdemeanour,  owing  to  the 
grave  consequences  formerly  attaching  to  a  conviction  for  felony,  has 
been  answerable  for  a  great  deal  of  bad  law  and  mischievous  subtlety 
expended  upon  endeavours  to  evade  the  extreme  severity  of  the  older 
criminal  law,  but  it  is  still  kept  up  without  answering  any  useful 
purpose.  Further  discussion  of  this  subject,  however,  is  beyond  the 
purview  of  this  essay.  The  severity  of  our  criminal  law  was 
energetically  protested  against  by  Oliver  Cromwell  in  a  speech  made 
to  the  Parliament  in  September,  1656  :  "  There  are,''  he  said,  "wicked 
and  abominable  laws  which  it  will  be  in  your  power  to  alter — to  hang 
a  man  for  sixpence,  threepence,  I  know  not  what — to  hang  for  a  trifle 
and  pardon  murder  is  in  the  ministration  of  the  law  through  the 
ill  framing  of  it.  I  have  known  in  my  experience  abominable  murders 
quitted"  [probably  by  the  operation  of  benefit  of  clergy]  "and  to 
see  men  lose  their  lives  for  petty  matters  !     This  is  a  thing  that  God 
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between  murder  and  petit  treason  and  a  fortiori, 
high  treason,  which  were  higher  in  the  scale  of 
crimes  than  murder  and  entailed  differences  in 
punishment.  This  is  obvious  from  the  last  para- 
graph in  his  Reg.  xv.  These  higher  degrees  of 
punishment  were  chiefly,  if  not  entirely,  matters  of 
statute. 

One  exception  must  be  noticed  in  respect  of  the 
application  of  the  doctrine  under  discussion.  If 
the  offence  charged  be  a  statutory  felony,  all  the 
ingredients  required  by  the  statute  must  be  esta- 
blished in  proof,  and  although  the  intention  might 
be  as  wicked  as  that  named  in  the  act,  or  even 
more  wicked,  no  conviction  can  be  had  if  the 
intention  be  substantially  different.  In  the  case 
already  cited  of  Rex  v.  Woodburne  fl;z(iCo^^,  the  indict- 
ment charged  an  offence  made  felony  by  22  &  23 
Car.  II.,  c.  I,  viz.  :  slitting  a  man's  nose  with 
intent  to  maim  and  disfigure.  The  only  defence 
attempted  was  that  the  intention  was  not  to  maim 
and  disfigure,  but  to  kill ;  and  the  L.C.J,  told  the 
jury  that  if  they  thought  the  intention  was  not 
that  charged   in   the    indictment,    but   to    murder 

will  reckon  for."  A  gradual  relaxation  of  severity  was  no  doubt 
introduced.  The  history  of  it  will  be  found  in  a  most  interesting 
chapter  (xvii.)  of  Sir  J.  Fitzjames  Stephen's  History  of  the 
Criminal  Law,  which  shows  the  devices  that  were  adopted  in  order  to 
extend  the  operation  of  benefit  of  clergy.  But  the  first  piece 
of  systematic  legislation  to  put  the  criminal  law  on  a  more  rational 
basis  was  the  series  of  acts  passed  from  1826  to  1832.  The  punish- 
ment of  death,  however,  was  preserved  in  respect  of  a  considerable 
number  of  offences  until  1837,  when  a  series  of  acts  of  i  Vict,  greatly 
restricted  the  application  of  the  death  penalty  and  brought  the  law  in 
this  respect  to  an  approach  to  its  present  condition. 

F  2 
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they  must  acquit  the  prisoners  (m),  and  in  the 
course  of  the  discussion  earlier  decisions  laying 
down  the  same  law  were  cited  {n)» 


Section  2. 
declarations  and  acts  indicative  of  guilty 

consciousness    or    INTENTION. 

It  is  very  common  with  persons  who  have  been 
engaged,  or  are  about  to  engage,  in  crime,  to  make 
obscure  or  mysterious  allusion  to  their  criminal  acts 
or  purposes,  or  to  boast  to  others  whose  standard  of 
moral  conduct  is  the  same  as  their  own,  of  what 
they  have  done  or  will  do,  or  to  give  vent  to 
expressions  of  revengeful  feelings  or  of  malignant 
satisfaction  at  the  accomplishment  or  anticipated 
occurrence  of  some  serious  mischief.  Such  decla- 
rations or  allusions  are  of  great  moment  when 
clearly  connected  by  independent  evidence  with  some 
anterior  or  subsequent  criminal  action. 

When  an  act  is  of  such  a  nature  as  not  necessarily 
to  imply  a  guilty  intention,  and  such  intention  is  the 
specific  point  in  issue,  then  the  evidence  of  decla- 
rations by  the  party,  or  of  collateral  circumstances, 
may  be  of  the  last  importance,  as  explanatory  of  his 
motives  and  purposes.  "  Declarations  referring  to 
former  and  existing  facts,"  said  Lord  Chief  Justice 
Eyre,  "  are  the  explanation  and  connection  of  those 

(m)  See  i6  State  Trials,  53,  7^^  74. 
(«)  /M.  84,  86,  88,  90,  91. 
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facts  which  serve  to  make  them  intelHglble.  .  .  . 
According  to  the  rules  of  evidence,  what  a  prisoner 
has  said  respecting  a  particular  fact  is  admissible 
evidence,  not  in  the  nature  of  a  confession,  but  as 
evidence  of  the  particular  fact ;  and  it  is  therefore 
agreeable  to  the  general  law  of  evidence  to  receive 
such  declarations  in  all  cases  whatever,  in  order  to 
explain  and  to  establish  the  true  state  of  any  matter 
of  fact  which  is  in  dispute  or  the  subject  of  inquiry 
before  a  jury  "  (o). 

The  just  effect  of  such  language  in  reference  to 
future  events  is  to  show  the  existence  of  the  disposi- 
tion, from  which  criminal  actions  proceed,  and  so 
render  it  less  improbable  that  the  person  proved  to 
have  used  it  would  commit  the  particular  offence,  and 
to  explain,  if  it  be  in  itself  ambiguous,  the  motive  or 
object  of  the  contemplated  action.  But  evidence  of 
such  language  cannot  dispense  with  the  obligation 
to  supply  sufficient  proof  of  the  criminal  facts  ;  for, 
though  malignant  feelings  may  possess  the  mind, 
and  lead  to  intemperate  and  criminal  expressions, 
they  nevertheless  may  exercise  but  a  transient 
influence  without  leading  to  action  (/>).  It  must 
be  borne  in  mind,  too,  as  in  regard  to  the  proof 
of  language  in  general,  that  declarations  may  be 
obscure  in  themselves,  or  imperfectly  remembered, 
and  that  witnesses  may  speak  without  a  strict  and 
due  regard  to  truth  {q).  "  Words,"  says  Mr.  Justice 
Foster,  "  are  transient  and  fleeting  as  the  wind  ; 

ip)  See  Rex  v.  Crossjield,  26  State  Trials,  i,  215. 

(/)  Bentham's  Rationale  of  Jud.  Ev.  b.  5,  c.  4,  s.  2. 

(g)  Per  Dallas,  J.,  in  Rex  v.  Turner,  32  State  Trials,  957,  1132. 
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they  are  frequently  the  effect  of  sudden  transport, 
easily  misunderstood,  and  often  misreported "  (r). 
It  has  been  well  remarked  that,  "  Mere  threats 
often  proceed  from  temporary  irritation  without 
deep-rooted  hostility.  They  indicate  a  rash  and 
unguarded  rather  than  a  determinedly  malignant 
character ;  and  the  very  utterance  of  them,  as 
every  one  well  knows,  tends  to  defeat  their  execu- 
tion. The  man  who  has  resolved  on  a  crime  is 
more  apt  to  keep  his  purpose  to  himself,  or  to 
confide  it  to  an  associate,  under  the  seal  of  secrecy. 
Even  the  most  wary,  however,  sometimes  let  their 
wicked  purposes  peep  out  accidentally  in  the  freedom 
of  companionship,  or  the  weakness  of  drunken  con- 
fidence. When  such  unguarded  hints,  dark  and 
apparently  unmeaning  at  the  time,  coincide  with  the 
subsequent  tokens  of  guilt,  they  are  strong  cords  in 
the  net  of  criminating  evidence  "  (s). 

On  the  principle  under  consideration,  all   such 
relevant   acts  of  the  party  as  may  reasonably  be 

(r)  Foster's  Discourses  on  the  Crown  Law,  Disc.  I.  ch.  i.  s.  8, 
3rd  ed.  (1792)  p.  204. 

{s)  I  Dickson's  Law  of  Evidence  in  Scotland,  §  269,  p.  157.  One 
word  of  caution  should  be  added.  There  are  strata  of  society  in 
which  what  seem,  to  persons  better  educated  and  more  happily  cir- 
cumstanced, to  be  the  most  appalling  imprecations  and  threats  are  used 
as  parts  of  the  current  coin  of  ordinary  language,  and  care  must  be 
exercised  to  see  that  their  real  meaning  and  effect  are  not  over- 
strained by  persons  not  so  familiar  with  them  as  a  judge  constantly 
sitting  in  criminal  cases  necessarily  becomes.  When  the  editor  was 
a  young  man,  Mr.  Justice  Maule,  in  summing  up  a  case  in  the 
criminal  court,  said,  "This  man,  being  what  he  is,  called  the  horse  a 
(something)  horse.  If  he  had  been  a  special  pleader,  he  would  have 
called  it  '  a  certain  horse '  " — this  was  before  the  Common  Law  Pro- 
cedure Act  was  passed — "  and  he  would  have  meant  by  each  epithet 
exactly  the  same  thing." 
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considered  explanatory  of  his  motives  and  purposes, 
even  though  they  may  severally  constitute  distinct 
felonies,  are  clearly  admissible  in  evidence.  Such 
evidence  is  known  as  "  evidence  of  similar  facts  "  ; 
and  although  it  is  inadmissible  where  it  amounts  to 
evidence  of  distinct  and  different  offences  against 
other  persons,  unconnected  with  and  unrelated  to  the 
particular  act  in  question,  it  is  held  to  be  relevant, 
and  is  frequently  received,  not  for  the  purpose  of 
showing  a  predisposition  to  commit  such  a  crime  as 
the  offence  charged,  but  to  show  the  character  of 
the  act,  or  the  state  of  mind  with  which  it  was  done  ; 
either  to  show  guilty  knowledge  or  a  wicked  system, 
or  to  rebut  obvious  defences,  such  as  mistake  or 
accident.  For  these  purposes  evidence  of  similar 
acts,  whether  previous  or  subsequent  (/)  to  the  act 
charged,  may  be  received  on  any  criminal  charge, 
or  in  any  civil  action  or  proceeding  (w). 

Our  reports  present  many  illustrations  of  this 
rule.  A  few,  however,  will  explain  its  legitimate 
application.  Upon  a  charge  of  uttering  forged 
bank-notes,  knowing  them  to  be  forged,  evidence 
may  be  given  that  the  prisoner  uttered  other  forged 
bank-notes  either  before  or  after  the  uttering  of  the 


(/)  In  charges  of  obtaining  money  by  false  pretences,  it  has  been 
said  that  v/'h.cxtat.s  previous  acts  are  admissible  {Reg.  v.  Francis,  L.  R. 
2  C.  C.  R.  128)  subsequent  acts  are  not.  This  would  seem  to  have 
arisen  from  a  misunderstanding  of  Reg.  v.  Holi  (Bell,  C.  C.  280).  See 
Reg.  V.  Rhodes  [h.  R.  1899,  ^  Q-  B.  T7),  where  subsequent  acts  were 
admitted,  and  Reg.  v.  Holi  was  approved. 

(«)  "  There  is  no  difference,  that  I  am  aware  of,  between  the  rule 
in  civil  and  in  criminal  cases  on  this  subject."  Per  Grove,  J.,  in 
Blake  v.  The  Albion  Life  Ass.  Co.,  4  C.  P.  D.  94,  102. 
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note  in  question,  or  that  other  forged  bank-notes 
were  found  upon  his  person,  or  that  other  forged 
notes  of  the  same  kind  were  found  in  the  bank 
with  the  prisoner's  handwriting  upon  them  {x).  In 
the  same  way  upon  a  charge  of  uttering  counterfeit 
coin,  knowing  it  to  be  counterfeit,  the  facts  that 
other  counterfeit  coins  were  found  in  his  pockets  (y)j 
or  that  the  prisoner  previously  or  subsequently 
uttered  other  counterfeit  coin  of  a  similar  or 
different  description,  although  such  utterings  are 
the  subject  of  separate  indictments  (z),  are  admis- 
sible in  evidence  in  order  to  show  his  guilty 
knowledge. 

Where  upon  the  trial  of  a  man  for  setting  fire  to 
a  stack  of  straw  it  appeared  that  it  caught  fire  by 
his  having  fired  a  gun  very  near  to  it,  evidence 
was  admitted  that  the  stack  had  been  set  fire  to 
the  day  before,  and  that  then  also  the  prisoner 
was  very  near  to  it  with  his  gun  (a) ;  and  in  a  similar 
case  Mr.  Justice  Patteson  admitted  evidence  of  the 
prisoner's  presence  and  demeanour  at  incendiary 
fires  of  other  ricks  the  property  respectively  of  two 
other  persons,  which  occurred  the  same  night, 
although  these  fires  were  the  subject  of  other  indict- 
ments against  the  prisoner  :  but  the  learned  judge 

(x)  See  I^ex  v.  IVyh'e,  and  /?ex  v.  Tattersall,  i  B.  &  P.  N.  R.  92, 
93,  n.  ;  Rexv.  Sunderland,  i  Lewin,  C.  C.  102,  and  cases  there  cited  ; 
Rex  V,  Ball,  i  Camp.  324,  R.  &  R.  132  ;  and  cf.  Rex  v.  Millard, 
R.  &  R.  245. 

iy)  J^^g'  y-Jarvis,  Dearsley,  522  ;  25  L.  J.  M,  C.  30. 

{z)  Reg.  V.  Forster,  24  L.  J.  M.  C.  134  ;  6  Cox,  C.  C.  521  ;  Reg.  v. 
Weeks,  8  Cox,  C.  C.  455. 

(a)  Reg,  V.  Dosseit,  2  C.  &  K.  306,  coram  Maule,  J. 
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held  that  evidence  could  not  be  given  of  threats, 
statements,  and  particular  acts  pointing  alone  to 
such  other  charges,  and  not  tending  to  explain  the 
conduct  of  the  prisoner  in  reference  to  the  fire  in 
question  (b).     And  where  the  question  was  whether 
the  prisoner  set  fire  to  his  house  accidentally  or 
intentionally  in  order  to  obtain  the  insurance  money 
on  it,  the  fact  that  two  other  houses  in  which  he 
had  lived  had  been  burned  down,  and  that  he  had 
obtained  the  money  for  which  they  had  been  insured, 
is  admissible  to  negative  the  suggestion  of  acci- 
dent (c).     With  regard  to  cases  of  arson,  Mr.  Justice 
Erie  said  that  his  experience  had  taught  him  that 
indications  of  guilt  were  often  found  in  extremely 
minute    circumstances,   which   were   not   the  less 
cogent  on  that  account  ;  that  it  was  to  the  words 
whether  true  or  false,  by  which  a  man  accounted 
for  himself  at  a  critical  time,  to  his  conduct  when 
the  fire  was  in  progress,  to  his  manner  of  offering 
assistance  and  other  such  particulars,  that  attention 
should  be  directed,  and  that  in  the  absence  of  broad 
facts,    such    minute   circumstances    often  afforded 
satisfactory  evidence  (d).     Upon  a  charge  of  mali- 
ciously shooting,  where  the  question  was  whether 
the  act  proceeded  from  accident  or  design,  evidence 
was  admitted  that  the  prisoner   had  intentionally 
shot  at  the  same  person  about  a  quarter  of  an  hour 
before  (e). 

{i>)  Reg.  V.  Taylor,  5  Cox,  C.  C.  138,  and  for  a  precisely  similar 
ruling  in  arson,  see  Reg.  v.  Harris,  4  F.  &  F.  342. 

[c]  Reg.  V.  Gray,  4  F.  &  F.  1102,  approved  in  Makin  v.  The  A.-G. 
for  New  South  Wales,  [1894]  App.  Cas.  57,  66. 

{d)  Charge  to  the  Grand  Jury,  Warwick  Spring  Assizes,  1859. 

[e)  Rexv.  Voke,  R.  &  R.  531. 
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In  charges  of  murder  the  same  rule  applies,  and 
two  cases  referred  to  at  length  hereafter  afford  an 
illustration.  On  a  charge  of  murder  by  administer- 
ing prussic  acid  in  porter,  Mr.  Baron  Parke  admitted 
evidence  that  the  deceased  had  been  taken  ill  several 
months  before,  after  partaking  of  porter  with  the 
prisoner,  and  said  that  although  this  was  no  direct 
proof  of  an  attempt  to  poison,  the  evidence  was 
nevertheless  admissible,  because  anything  tending 
to  show  antipathy  in  the  party  accused  against  the 
deceased  was  admissible  (/) ;  and  where  the  charge 
was  of  poisoning  with  strychnine,  after  proof  that 
the  prisoner  was  possessed  of  strychnine  in  capsules, 
evidence  was  received  by  Mr.  Justice  Hawkins  that 
three  other  women  died  from  the  effects  of  strychnine 
after  being  intimate  with  the  prisoner,  and  that  he 
attempted  to  poison  a  fourth  (g). 

In  a  recent  leading  case  this  subject  was  fully 
discussed  before  the  Judicial  Committee  of  the 
Privy  Council,  upon  an  appeal  from  the  Supreme 
Court  of  New  South  Wales.  A  man  named  Makin 
and  his  wife  were  tried  at  Darlinghurst  for  the  wilful 
murder  of  an  infant  child,  whose  body  was  found 
buried  in  the  backyard  of  a  house  where  the 
prisoners  had  lived.  They  represented  to  the 
mother  that  they  were  willing  to  take  the  child 
upon  payment  of  a  small  premium  of  £^,  as  they 
desired  to  adopt  it,  having  lost  a  child  of  their  own  ; 
and  they  had  alleged  that  they  had  received  only 
one  child  to  nurse,  and  had  given  it  back  to  the 

(/)  ^^.^-  V.  Tawell,  pp.  370-374,  infra;  2  C.  &  K.  309,  «. ;  i 
Woodall,  Cel.  Tr.,  p.  162. 

{g)  Reg.  V.  Neill,  alias  Crea?n,  pp.  123-125,  infra. 
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parents.  Evidence  was  admitted  to  prove  that 
several  other  infants  were  received  from  their 
mothers  on  similar  representations  and  upon  pay- 
ment of  a  sum  inadequate  for  their  support  for 
more  than  a  very  limited  period ;  and  that  the 
bodies  of  some  ten  other  infants  had  been  found 
buried  in  a  similar  manner  in  the  garden  or  back- 
yard of  houses  where  the  prisoners  had  successively 
lived.  The  prisoners  were  found  guilty,  but  the 
judge  deferred  sentence  until  after  the  argument  of 
a  special  case,  as  to  whether  such  evidence  was 
rightly  admitted.  The  Judicial  Committee  held 
that  the  evidence  was  relevant  to  the  issue  to  be 
tried  by  the  jury,  and  was  rightly  admitted  (h). 

With  regard  to  charges  of  receiving  property 
knowing  it  to  be  stolen,  the  same  rule  was  formerly 
strictly  applied  (i).    But  this  subject  is  now  regulated 

{/i)  Makin  v.  The  A.-G.  for  New  South  Wales,  [1894]  App.  Cas.  57, 
following  Reg.  v.  Geering  (18  L.  J.  M.  C.  215),  see  p.  378,  infra.,  and 
Reg.  V.  Dosseti,  and  Reg.  v.  Gray,  supra,  pp.  72,  73.  Similar  evidence 
was  given  on  the  trial  of  Chapman  for  the  murder  of  Maud  Marsh 
(137  C.  C.  C.  Sessions  Papers,  471  (1903),  coram  Grantham,  ].)• 
The  prisoner  had  lived  with  three  women  in  succession.  All  died  with 
identical  symptoms,  and  the  trial  was,  in  effect,  a  trial  of  the  three 
murders.  The  prisoner  was  convicted.  It  has  often  been  said  that 
poisoning  appears  to  exert  a  kind  of  morbid  fascination  over  persons 
who  have  once  practised  it  successfully  and  with  impunity.  If  there 
is  anything  in  the  statement,  this  case  and  that  of  Neill  (p.  123)  are 
good  illustrations.  Palmer  is  said  to  have  poisoned  several  persons. 
See  infra,  p.  403,  and  the  Diet.  Nat.  Biogr.,  vol.  xliii.,  p.  165. 

(0  See  Reg.  v.  Bleasdale,  2  C.  &  K.  765  ;  Rex  v.  Dunn,  i  Moody, 
C.  C.  146  ;  Rexv.  Davis,  6  C.  &  P.  177.  In  Reg.  v.  Oddy  (5  Cox, 
C.  C.  210;  20  L.  J.  M.  C.  198)  evidence  of  possession  by  the  prisoner 
(previous  to  the  date  of  the  alleged  receiving)  of  other  goods  stolen  at 
other  times  from  other  persons,  was  rejected  as  inadmissible  on 
a  count  for  either  stealing  or  receiving.     On  principle  this  is  quite 
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by  statute,  and  some  restrictions  and  modifications 
have  been  introduced  by  legislation.  By  the  Pre- 
vention of  Crimes  Act,  1871  {k),  s.  ig,  it  is  enacted 
that  "  where  proceedings  are  taken  against  any 
person  for  having  received  goods  knowing  them 
to  be  stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given  at  any  stage  of  the 
proceedings  that  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  pre- 
ceding period  of  twelve  months  and  such  evidence, 
may  be  taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  property  to  be 
stolen,  which  forms  the  subject  of  the  proceedings 
taken  against  him."  This  section  also  allows  the 
proof  of  any  previous  conviction  (within  five  years) 
for  fraud  or  dishonesty,  provided  seven  days'  notice 
of  the  intention  to  prove  it  is  given ;  and  such  con- 
viction may  be  taken  into  consideration  for  proving 
that  the  accused  knew  the  property  was  stolen. 

This  is  an  abrogation  of  the  strict  principles  of 
the  law  in  cases  of  receiving  stolen  property, 
inasmuch  as  it  is  not  now  necessary  to  show  any 
connection  between  the  property  found  in  the 
prisoner's  possession  and  that  which  is  the  subject 
of  the  charge.  But  the  statute  has  been  confined 
to  reasonable  limits,  as  it  has  been  held  that  the 
other  property  must  be  found  at  or  about  the  time 
of  finding  the  stolen  property  in  question,  and  that 

correct  (see  Makin  v.  A.-G.  for  New  South  Wales,  [1894]  App.  Cas. 
at  p.  67),  and  is  still  good  law  except  in  cases  of  receiving  covered  by 
positive  enactment. 

{k)  34  &  35  Vict.  c.  112. 
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if  it    has   been    disposed    of  before    such   finding, 
evidence  as  to  its  possession  is  inadmissible  (/). 

The  subject-matter  of  this  section  may  be  summarised  as  follows  : — 

I.  The  prosecutor  may  not,  for  the  purpose  of  showing  that  the 
prisoner  was  likely  to  have  committed  the  offence  charged,  give 
evidence,  either  (a)  in  the  form  of  statements  made  by  the  prisoner, 
or  (b)  in  the  form  of  direct  testimony  of  witnesses,  that  the  prisoner 
has  committed  similar  but  distinct  offences  or  has  a  disposition  to 
commit  such  offences. 

II.  But  the  above  rule  does  not  exclude  evidence  of  similar  offences, 
(a)  wherever  such  offences  are  so  mixed  up  with  that  charged  as  to 
form  virtually  one  transaction  ;  (b)  wherever  they  are  relevant  to 
make  out  any  step  in  the  proof  of  the  offence  charged  ;  and  especially 
(c)  wherever  they  are  relevant  to  make  out  guilty  knowledge  or  inten- 
tion in  the  commission  of  the  act  which  is  the  subject  of  the  charge, 
or  to  rebut  obvious  defences  such  as  accident,  mistake,  and  the  like. 

III.  The  rules  of  evidence  above  referred  to  are  quite  distinct 
from  the  rules  of  procedure  relating  to  the  joinder  of  distinct  offences 
in  several  counts  in  one  indictment,  and  the  prosecutor's  election. 

With  regard  to  Rule  II.,  it  has  been  held  in  certain  cases  that 
II.  (c)  applies  where  the  commission  of  the  physical  act  charged  has 
been  already  proved,  and  it  only  remains  to  prove  guilty  knowledge  or 
intention  {see  Reg.  v.  Francis,  L.  R.  2  C.  C.  R.  128  ;  zxidBlakev.  Albion 
Life  Assurance  Society,  4  C.  P.  D.  94,  102).  Other  cases,  however,  have 
gone  considerably  further.  Thus  in  Reg.  v.  Geering  (18  L.  J.  M.  C. 
215,  and  p.  378,  i7ifra) ;  Reg.  v.  Gray  (4  F.  &  F.  1 102) ;  and  Makin  v. 
A.-G.  for  New  South  Wales  (  [1894]  App.  Cas.  57),  the  evidence  was 
admitted  where  the  question  at  issue  was  the  commission  of  the  crime 
as  a  whole,  including  the  commission  of  the  physical  act  charged.  In 
the  last  of  these  cases  it  was  held  that  such  evidence  may  be  relevant 
"  if  it  bears  upon  the  question  whether  the  acts  alleged  to  constitute 
the  crime  charged  in  the  indictment  were  designed  or  accidental,  or 
to  rebut  a  defence  which  would  otherwise  be  open  to  the  accused." 
These  three  decisions  show,  if  any  authority  were  needed,  that  it  is 
not  necessary  to  the  admissibility  of  such  evidence  to  do  more  than 
prove  by  circumstantial  or  other  evidence  a  prima  facie  case  against 
the  prisoner  from  which  the  jury  might  or  might  not  infer  that  he  had 
committed  the  physical  act  charged.  It  may  be  said  in  general  that 
wherever  the  admissibility  of  evidence  depends  upon  the  assumption 

(/)  See  Reg.  v.  Drage,  14  Cox,  C.  C.  85,  per  Bramwell,  L.J. ;  Reg. 
V.  Carter,  12  Q.  B.  D.  522. 
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of  a  fact,  or  state  of  things,  it  is  sufficient,  in  order  to  render  the 
evidence  admissible,  to  give  prima  facie  evidence  of  the  fact  or  state 
of  things.  The  course  of  the  case  cannot  be  stopped  whilst  the  jury 
or  tribunal  determines  whether  the  principal  fact  or  state  of  things 
has  been  proved  to  its  satisfaction.  It  may  at  times  be  difficult  to  get 
rid  of  impressions  produced  by  such  evidence  if  the  principal  fact  or 
state  of  things  be  in  the  end  negatived ;  but  procedure  must  follow 
practical  lines,  and  sufficient  confidence  must  be  reposed  in  the  tribunal 
to  assume  that  it  will  act  rightly  under  such  circumstances.  It  may 
also  be  observed,  with  regard  to  sttch  cases  as  those  just  mentioned, 
that  the  similar  offences  were  not  really  distinct,  in  the  sense  that  the 
prisoner's  conduct  presented  the  appearance  of  a  regular  system  or 
series  of  offences  connected  as  parts  of  one  scheme,  and  might  there- 
fore be  regarded  as  all  parts  of  one  wicked  transaction.  For  a  more 
detailed  discussion  of  these  cases  see  Archbold's  Criminal  Pleading, 
24th  ed.  (1910),  367-72,  636,  637. 

As  regards  III. — the  joinder  of  distinct  offences  in  one  indictment 
and  election  between  them  by  the  prosecutor — it  should  be  remem- 
bered that  at  common  law  there  was  no  objection,  in  point  of  law,  to 
bringing  a  man  charged  with  several  offences,  if  they  were  all  felonies 
or  all  misdemeanours,  before  a  jury  and  making  him  answer  for  the 
whole  at  one  time.  Felonies  and  misdemeanours  could  not  be  tried 
together,  as  the  challenges  and  incidents  of  trial  were  different,  but  if 
they  were  all  felonies  or  all  misdemeanours,  there  was  no  legal  objec- 
tion to  the  joinder.  It  was,  however,  found  out  early  in  our  legal 
history  that  such  a  procedure  operated  unfairly,  and  the  practice 
arose,  from  convenience  as  well  as  from  a  sense  of  justice,  of  making 
the  prosecutor  elect  upon  which  charge  he  would  proceed,  where  two 
or  more  felonies  were  joined  in  the  same  indictment.  In  cases  of  mis- 
demeanours this  was  by  no  means  a  matter  of  course,  but  it  could  be 
done  where  many  counts  were  likely  to  embarrass  the  prisoner  in  his 
trial.  See  per  Lord  Blackburn  in  Castro  v.  The  Queen,  L.  R.  6  App. 
Cas.  229,  at  p.  244.  This  is  the  law  at  the  present  time,  except  that 
in  cases  of  larceny  and  embezzlement  any  distinct  number  of  acts,  not 
exceeding  three,  may  be  charged  in  one  indictment,  if  they  have  been 
committed  within  six  months.  See  24  &  25  Vict.  c.  96,  ss.  5,  6,  and  71. 
For  a  fuller  discussion  of  these  topics  see  2  Russell  on  Crimes,  7th 
ed.  (1909),  1 483- 1 488. 
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Section  3. 
preparations  and  opportunity  for  the  commission 

OF    CRIME. 

Premeditated  crime  must  necessarily  be  preceded 
not  only  by  impelling  motives,  but  by  appropriate 
preparations.  Possession  of  the  instruments  or 
means  of  crime,  under  circumstances  of  suspicion — 
as  of  poison,  coining  instruments,  combustible 
matters,  picklocks,  housebreaking  instruments, 
dark-lanterns,  or  other  destructive,  criminal  or 
suspicious  weapons,  materials,  or  instruments,  and 
many  other  acts  of  apparent  preparation — are  im- 
portant facts  in  the  judicial  investigation  of  imputed 
crime.  Where  a  man  had  in  his  possession  a  large 
quantity  of  counterfeit  coin  unaccounted  for,  and 
there  was  no  evidence  that  he  was  the  maker,  it 
was  held  to  raise  a  presumption  that  he  had  pro- 
cured it  with  intent  to  utter  it(;;^).  But  the  per- 
sonal character  for  probity,  and  the  civil  station  of 
the  party,  are  highly  material  in  connection  with 
facts  of  this  kind.  A  medical  man,  for  instance,  in 
the  ordinary  course  of  his  profession,  has  legiti- 
mate occasion  for  the  possession  of  poisons,  a  lock- 
smith for  the  use  of  picklocks.  In  many  cases  the 
possession  of  such  materials  or  instruments,  and 
other  acts  indicative  of  purpose  to  commit  crime, 
are  made  by  statute  prima  facie  presumptions  of 
guilt,  and  in  some  even  substantive  offences  (n). 

(m)  Rex  V.  Fuller,  R.  &  R.  308. 
(«)  See  infra^  s,  8,  pp.  145  et  seq. 
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Facts  of  the  kind  referred  to  become  more  power- 
ful indications  of  guilty  purpose,  if  false  reasons  are 
assigned  to  account  for  them  ;  as  in  the  case  of 
possessing  poison,  that  it  was  procured  to  destroy 
vermin,  which  is  the  excuse  commonly  resorted  to 
in  such  cases. 

The  bare  possession  of  the  means  of  crime,  or 
mere  acts  of  preparation  are  not  in  general  of 
great  weight  without  more  conclusive  evidence, 
because  the  intended  guilt  may  not  have  been  con- 
summated ;  and  until  that  takes  place  there  is  the 
locus  pxnitenticE.  But  as  preparations  must  neces- 
sarily precede  the  commission  of  premeditated  crime, 
some  traces  of  them  may  generally  be  expected  to 
be  discovered  ;  and  if  the  evidence  of  guilt  leaves 
room  for  doubt,  the  absence  of  any  evidence  of  such 
preliminary  measures  is  a  circumstance  strongly 
presumptive  of  innocence. 

Falsehoods  and  invented  stories  are  frequently 
told  by  prisoners  before  the  commission  of  a  crime 
in  order  to  prepare  the  minds  of  their  acquaint- 
ances for  the  catastrophe,  and  in  cases  of  some 
doubt  or  where  natural  death  or  suicide  is  set  up 
as  a  defence  to  a  charge  of  murder,  such  conduct 
may  prove  more  important  evidence  of  guilt  than 
any  conduct  subsequent  to  the  event.  In  a  case 
referred  to  at  length  hereafter,  a  medical  man  was 
indicted  for  the  murder  of  his  wife  by  poison,  and 
the  defence  was  accident  and  negligence  in  leaving 
the  poison  by  her  side.  Perhaps  the  most  striking 
evidence  against   him  was  that  he  wrote  various 
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letters  before  his  wife's  death  stating  that  she  was 
unwell,  that  she  was  under  the  care  of  two  medical 
men  and  was  apprehensive  of  a  miscarriage,  at  a 
time  when  she  was  cheerful  and  well.  The  evidence 
as  a  whole  left  some  doubt  in  the  case,  and  the 
prisoner  was  acquitted  (o). 

At  the  Central  Criminal  Court  m  1864,  before 
Mr.  Justice  Byles,  Mary  Hartley  was  indicted  for 
the  murder  of  her  infant  child.  The  body  was  dis- 
posed of  in  a  suspicious  manner,  but  the  defence  was 
that  the  child  had  died  a  natural  death.  The  day 
before  the  alleged  murder,  the  prisoner  wrote  a  letter 
in  which  she  stated  that  her  child  was  dead,  whereas 
at  that  time  and  for  twelve  hours  afterwards  it  was 
alive  and  in  good  health.  She  was  found  guilty  and 
sentenced  to  death  (/>). 

In  1889  a  woman  was  tried  at  Warwick  and  con- 
victed for  administering  poison  with  intent  to  murder. 
She  had  been  employed  in  the  house  of  a  medical 
man,  and  had  put  corrosive  sublimate  into  tea  and 
other  articles  of  food  which  she  had  prepared  for  his 
wife.  Amongst  the  evidence  against  her  was  that 
she  had  told  the  milkman  that  she  did  not  think 
the  lady — who  was  at  the  time  indisposed,  but  not 
seriously  ill — would  live.  Upon  being  asked  why, 
she  said  that  she  had  heard  "  a  token  " — the  footsteps 
of  a  man  flying  along  the  landing — that  she  had 
opened  the  door  and  could  not  see  anything,  that 
she  had  told  the  doctor  and  he  said  it  was  a  token 

{o)  Reg.  V.  Belaney.     See  infra,  pp.  386-393. 
(/)  R^S-  V-  Hartley.     See  the  Times,  August  18th,  1864. 
C.E.  G 


82  INCULPATORY    MORAL    INDICATIONS.    [CHAP.  III. 

of  death.     She  had  had  no  such  conversation  with 
him  {q). 

In  the  foregoing  remarks  it  is  of  course  assumed 
that  the  party  possessed  the  opportunity  of  commit- 
ting the  imputed  act,  without  which  neither  the 
existence  of  motives,  nor  the  manifestation  of 
criminal  intention  by  threats  or  otherwise,  followed 
even  by  preparations  for  its  commission,  can  be  of 
any  weight. 


Section  4. 

RECENT    possession    OF    THE    FRUITS     OF     CRIME. 

Since  the  desire  of  dishonest  gain  is  the  impelling 
motive  to  theft  and  robbery,  it  naturally  follows  that 
the  possession  of  the  fruits  of  crime  recently  after  it 
has  been  committed,  affords  a  strong  and  reasonable 
ground  for  the  presumption  that  the  party  in  whose 
possession  they  are  found,  was  the  real  offender, 
unless  he  can  account  for  such  possession  in  some 
way  consistent  with  his  innocence  {r).    The  force  of 

[g)  Reg.  V.  5"ara^A7^^/?r,  Warwick  Autumn  Assizes,  17th  December, 
1889,  corain  Wills,  J. 

{r)  Rexy.  Burdett,  4  B.  &  Aid.  95,  at  p.  149  ;  Burnett  on  the  Criminal 
Law  of  Scotland,  p.  555  ;  2  Mascardus  De  Probationibus,  Concl. 
DCCCXXXiv.  ;  I  Hume's  Coram,  on  the  C.  L.  of  Scotland,  iii  ;  Best 
on  Presumptions  (1844),  p.  44  «.,  304.  A  great  number  of  cases  on 
the  subject  will  be  found  in  Archbold's  Criminal  Law,  24th  ed.  (1910), 
402  (part  ii.  c.  2,  s.  3),  and  in  almost  any  text  book  dealing  with  the 
inferences  to  be  drawn  from  recent  possession  of  the  fruits  of  crime  ; 
but  the  principle  above  stated  is  now  so  well  established  that  it  is  not 
necessary  to  cite  them. 
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this  presumption  has  been  recognized  from  the 
earHest  times  ;  and  it  is  founded  on  the  obvious 
consideration,  that  if  such  possession  had  been  law- 
fully acquired,  the  party  would  be  able,  at  least 
shortly  after  its  acquisition,  to  give  an  account  of 
the  manner  in  which  it  was  obtained ;  and  his 
unwillingness  or  inability  to  afford  such  explanation 
is  justly  regarded  as  amounting  to  strong  self-con- 
demnatory evidence.  But  it  has  been  ruled,  that  if 
the  party  give  a  reasonable  account  of  the  way  in 
which  he  became  possessed  of  the  property,  as  by 
stating  the  name  of  the  person  from  whom  he 
obtained  it,  and  such  party  is  known  to  be  a  real 
person,  and  reasonably  capable  of  being  referred  to, 
and  the  prosecutor  makes  no  attempt  at  inquiry,  and 
does  not  bring  forward  other  facts  tending  to  show 
that  the  account  given  is  false,  the  jury  will  be  justi- 
fied in  acquitting,  and  as  a  general  rule  ought  to 
acquit,  the  accused  person.  Therefore,  where  a 
man  was  indicted  for  stealing  a  piece  of  wood,  which 
was  found  in  his  shop  five  days  after  the  theft, 
and  he  stated  that  he  had  bought  it  from  a  person 
whom  he  named,  who  lived  about  two  miles  off,  it 
was  held  that  the  prosecutor  was  bound  to  show 
that  the  account  was  false  {s).  But  if  the  account 
given  be  unreasonable  or  improbable  on  the  face  of 
it,  or  if  the  party  have  given  different  accounts  of 
the  same  transaction,  then  he  will  not  be  relieved 

{s)  Reg.  V.  Crowhursi,  i  C.  &  K.  370 ;  cf.  Reg.  v.  Smith,  2  C.  &  K. 
207.  These  cases  have  been  cited  as  authorities  for  a  much  broader 
statement  of  the  presumption  of  innocence  in  such  circumstances  than 
that  formulated  in  the  text,  but  a  comparison  of  them  with  Reg.  v. 
Harmer,  2  Cox,  C.  C.  487,  and  Reg.  v.  Wilson,  Dearsl.  &  B.  157,  will 
show  that  the  statement  here  given  is  correct. 

G  2 
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from  the  pressure  of  the  general  rule  of  presump- 
tion (t).  It  is,  however,  in  all  cases  for  the  jury  to 
judge  whether  the  prisoner  has  given  a  sufficiently 
reasonable  account  of  his  doings  to  put  the  prosecu- 
tion upon  further  inquiry  (w),  and  what  effect  should 
be  given  to  any  failure  to  make  such  inquiry.  No 
absolute  or  hard-and-fast  rule  can  be  laid  down  upon 
the  subject,  and  all  the  circumstances  which  affect 
the  question  whether  it  was  reasonable  that  a  par- 
ticular line  of  investigation  should  be  taken  up,  or 
which  tend  to  show  that  injustice  has  or  has  not 
been  done  to  the  prisoner  by  the  omission  to  do  so, 
must  be  taken  into  consideration  and  weighed  along 
with  the  rest  of  the  evidence. 

I.  It  is  manifest  that  the  force  of  this  rule  of  pre- 
sumption depends  upon  the  recency  of  the  possession 
as  related  to  the  crime,  and  that  if  the  interval  of 
time  is  considerable,  the  presumption  is  much 
weakened,  and  more  especially  if  the  goods  are  of 
such  a  kind  as  in  the  ordinary  course  of  things 
frequently  change  hands.  From  the  nature  of  the 
case,  it  is  not  possible  to  fix  any  precise  period 
within  which  the  effect  of  this  rule  of  presumption 
can  be  limited  ;  it  must  depend  not  only  upon  the 
mere  lapse  of  time,  but  upon  the  nature  of  the  pro- 
perty, and  the  concomitant  circumstances  of  each 
particular  case.  Where  two  pieces  of  woollen  cloth 
in  an  unfinished  state,  consisting  of  about  twenty 
yards  each,  were  found  in  the  possession  of  the 
prisoner  two  months  after  being  missed,  and  still 

(/)  /^e^.  V.  Harmtr,  2  Cox,  C.  C.  487  ;  Reg.  v.  Dibley,  2  C.  &  K.  818. 
{n)  Reg.  V.  Hughes,  i  Cox,  C.  C.  176. 
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in  the  same  state,  it  was  held  that  this  was  a 
possession  sufficiently  recent  to  call  upon  him  to 
show  how  he  came  by  the  property  (x).  In  another 
case,  Mr.  Justice  Bayley  directed  an  acquittal, 
because  the  only  evidence  against  the  prisoner  was 
that  the  goods  were  found  in  his  possession  after  a 
lapse  of  sixteen  months  from  the  time  of  their 
loss  {y) ;  and  where  a  shovel  was  found,  six  months 
after  the  theft,  in  the  house  of  the  prisoner,  who 
was  not  then  at  home,  Mr.  Baron  Gurney  held  that 
on  this  evidence  alone  the  prisoner  ought  not  to  be 
called  upon  for  his  defence  (z).  Where  the  evidence 
against  a  prisoner,  charged  with  the  larceny  of  an 
axe,  a  saw  and  a  mattock,  was,  that  the  stolen 
articles  were  found  in  his  possession  three  months 
after  they  were  missed,  it  was  held  that  this  was  not 
such  a  recent  possession  as  per  se  to  put  him  upon 
showing  how  he  came  by  them  (a)  ;  and  where  a 
stolen  horse  was  found  in  the  prisoner's  possession 
six  months  after  it  was  lost,  Mr.  Justice  Maule  held 
that  this  was  no  case  to  go  to  the  jury  (h).  But  in 
another  case,  where  three  sheets  were  found  upon 
the  prisoner's  bed  in  his  house  three  months  after 
they  had  been  stolen,  Mr.  Justice  Wightman  held 
that  the  case  must  go  to  the  jury,  on  the  ground 
that  it  was  impossible  to  lay  down  any  rule  as  to 
the  precise  time  which  was  too  great  to  call  upon 


{x)  Reg.  V,  Partridge,  7  C.  &  P.  551. 

\y)  Rex  V. ,  2  C.  &  P.  459. 

[z)  Rex  V.   Crjtttenden,  Best  on  Presumptions  (1844)    p.  306;   6 
Jurist,  267. 

{a)  Rex  V.  A  dams,  3  C.  &  P.  600. 
\b)  Reg.  V.  Cooper,  3  C.  &  K.  318. 
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the  prisoner  to  account  for  the  possession  (c) ;  and 
where  seventy  sheep  were  put  upon  a  common  on 
the  i8th  of  June,  but  not  missed  until  November, 
and  the  prisoner  was  proved  to  have  had  possession 
of  four  of  them  in  October,  and  of  nineteen  more  on 
the  23rd  of  November,  the  judge  allowed  evidence 
of  the  possession  of  both  to  be  given  (d). 

The  question  has  been  raised  whether  the  decision 
as  to  possession  being  recent  enough  to  call  for 
explanation  should  not  always  rest  with  the  jury. 
But  when  judges  have  directed  acquittals  in  such 
instances,  they  have  only  been  doing  what  is  done 
in  all  cases  where  the  facts  are  not  in  dispute,  and 
are  such  that  in  the  opinion  of  the  judge  no  reason- 
able man  could  infer  guilt  from  them  ;  and  although 
it  is  quite  true,  as  was  said  by  Mr.  Justice  Wightman, 
that  it  is  impossible  to  lay  down  any  rule  as  to  the 
precise  time  beyond  which  possession  cannot  be 
called  recent,  and  many  other  considerations  come 
into  the  account,  it  is  very  often  quite  possible  to 
say  that  a  particular  interval  taken  with  the  sur- 
rounding circumstances  is  distinctly  beyond  anything 
which  reasonable  men  could  consider  recent  enough 
to  make  it  right  to  call  upon  a  man  to  show  that  the 
possession  was  innocent.  Many  a  prosecution  has 
been  stopped  in  this  way  where  no  question  of 
recent  possession  has  arisen,  but  where  the  judge 
has  thought  that  no  reasonable  tribunal  could  infer 
guilt  from  the  facts  proved  or  admitted.  There 
may  be  cases  in  which  the  judge  may  be  thought 

(c)  /^ex  V.  Hewlett,  2  Russell  on  Crimes,  7th  ed.  p.  2C363. 
{jd)  Rex  V.  De7uhtrst,  1  Starkie  on  Ev.  3rd  ed.  p.  614, 
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to  have  arrived  at  an  erroneous  result,  but  even 
so,  the  objection  is  not  to  the  principle  but  to  the 
particular  application  ;  and  there  is  nothing  special 
about  questions  of  "  recent  possession  "  to  dis- 
tinguish them  in  this  respect  from  any  other  cases 
involving  the  question  whether  there  is  evidence 
enough  to  be  laid  before  the  jury. 

2.  It  is  obviously  essential  to  the  just  application 
of  this  rule  of  presumption,  that  the  house  or  other 
place  in  which  the  stolen  property  is  found  should 
be  in  the  exclusive  possession  or  occupation  of  the 
prisoner.  Where  it  is  found  in  the  apartments  of 
a  lodger,  for  instance,  the  presumption  may  be 
stronger  or  weaker,  according  as  the  evidence  does 
or  does  not  show  an  exclusive  possession.  As  a 
general  rule,  where  stolen  goods  are  found  in  the 
house  of  a  married  man,  they  must  be  considered 
in  his  possession,  and  not  in  the  possession  of  his 
wife,  unless  there  be  evidence  of  something  specially 
to  implicate  her,  such  as  statements  made,  or  acts 
done  by  her,  in  which  case  it  must  be  left  to  the 
jury  to  decide  in  whose  possession  they  were  (e). 
Therefore,  where  a  wife  was  indicted  with  her 
husband  for  receiving  stolen  property,  and  it 
appeared  that  she  had  destroyed  the  property,  it 
was  held  to  be  a  question  for  the  jury  whether  she 
had  done  so  to  aid  her  husband  in  turning  it  to 
profit,  or  merely  to  conceal  his  guilt,  or  screen  him 
from  the  consequences  (/).     And  where,  upon  the 

{e)  Reg.  V.  Banks,  i  Cox,  C.  C.  238. 

(/)  Reg,  V.  M'Clarens,  3  Cox,  C.  C.  425;  and  Reg.  v.  Brooks,  6  ib, 
148. 
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trial  of  a  man  for  receiving  stolen  tin,  it  was  objected 
that  evidence  to  prove  that  his  wife  was  seen  carry- 
ing tin  under  her  cloak  from  a  warehouse  on  the 
premises  immediately  after  his  arrest,  ought  not  to 
be  received,  as  the  possession  was  the  personal 
possession  of  the  wife,  and  ought  not  to  affect  the 
husband,  Mr.  Justice  Coleridge  held  that  it  was  for 
the  jury  to  consider  whether  the  wife's  was  not  the 
prisoner's  possession,  she  being  upon  the  premises, 
and  all  the  circumstances  being  taken  into  con- 
sideration, and  that  it  was  not  like  the  case  where 
the  wife  is  in  possession  of  stolen  property  at  a 
distance  from  the  premises  of  her  husband  {g). 

3.  The  force  of  this  presumption  is  greatly  in- 
creased if  the  fruits  of  a  plurality  or  of  a  series  of 
thefts  be  found  in  the  prisoner's  possession,  or  if  the 
property  stolen  consist  of  a  number  of  miscellaneous 
articles,  or  be  of  an  uncommon  kind,  or  from  its 
value  or  other  circumstances,  be  inconsistent  with 
or  unsuited  to  the  station  of  the  party.  On  the  trial 
of  two  men  at  Aberdeen  autumn  circuit,  1824,  it 
appeared  that  a  carpenter's  workshop  at  Aberdeen 
was  broken  open  on  a  particular  night,  and  some 
tools  carried  off,  and  that  on  the  same  night  the 
counting-houses  of  Messrs.  Davidson  and  of  Messrs. 
Cattoand  Co.,  in  different  parts  of  that  city,  were 
broken  into,  and  goods  and  money  to  a  considerable 
extent  stolen.     The  prisoners  were  met  at  seven  on 

L?)  ^^J^-  V-  ^'^^ansfield.  Car.  &  M.  140.  If,  however,  the  warehouse 
was  in  the  occupation  of  the  husband,  and  the  wife  was  seen  carrying 
the  tin  from  that  warehouse,  it  was  surely  evidence  that  the  tin  before 
it  left  the  warehouse  was  in  his  possession. 
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the  following  morning  in  one  of  the  streets  of  Aber- 
deen, at  a  distance  from  either  of  the  places  of 
depredation,  by  two  of  the  police.  Upon  seeing  the 
officers  they  began  to  run ;  and  being  pursued  and 
taken,  there  was  found  in  the  possession  of  each  a 
considerable  quantity  of  the  articles  taken  from 
Catto  and  Co.,  but  none  of  the  things  taken  from  the 
carpenter's  shop  or  Davidson's.  But  in  Catto  and 
Co.'s  warehouse  were  found  a  brown  coat  and  other 
articles  got  from  Davidson's,  which  had  not  been 
there  the  preceding  evening  when  the  shop  was 
locked  up  ;  and  in  Davidson's  were  found  the  tools 
which  had  been  abstracted  from  the  carpenter's. 
Thus,  the  recent  possession  of  the  articles  stolen 
from  Catto  and  Co.'s  proved  that  the  prisoners  were 
the  depredators  in  that  warehouse  ;  while  the  fact  of 
the  articles  taken  from  Davidson's  having  been  left 
there,  connected  them  with  that  prior  housebreaking; 
and  again,  the  chisels  belonging  to  the  carpenter's 
shop,  found  in  Davidson's,  identified  the  persons 
who  broke  into  that  last  house  with  those  who  com- 
mitted the  original  theft  at  the  carpenter's.  The 
prisoners  were  convicted  of  all  the  thefts  (h).  A 
still  stronger  case  of  the  same  kind  occurred  at 
Aberdeen,  in  April,  1826,  on  the  trial  of  a  man  who 
was  accused  of  no  fewer  than  nine  different  acts  of 
theft  by  housebreaking,  committed  in  and  around 
that  place  at  various  times  during  the  summer  of 
1825  ^^^  the  following  winter.  No  suspicion  had 
been  awakened  against  the  prisoner,  who  was  a 

{A)  Rex  V.  Downie  and  MilnCy  Alison's  Principles  of  the  Criminal 
Law  of  Scotland,  vol.  i.  p.  313;  2  Mascardus  De  Probationibus, 
Concl.  Dcccxxxi. 
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carter,  living  an  industrious  and  apparently  regular 
life,  until  one  occasion,  when  some  of  the  stolen 
articles  having  been  detected  in  a  broker's  shop,  and 
traced  to  his  custody,  a  search  was  made,  and  some 
articles  from  all   the    houses   broken    open    found 
amongst  an  immense  mass  of  other  goods,  evidently 
stolen,  in  a  large  chest,  and  about  various  parts  of 
the  prisoner's  house.     Their  number  and  variety, 
and  the  place  where  they  were  found,  were  quite 
sufficient   to    convict   him   of  receiving  the   stolen 
property  ;  but  as  they  were  discovered  at  the  dis- 
tance of  many  months  from  the  times  when  the 
various  thefts  had  been  committed,  the  difficulty 
was  how  to  connect  him  with  the  actual  theft.    The 
charges  selected  for  trial  were  five  in  number,  and 
as  nearly  connected  with  each  other  in  point  of  time 
as  possible.     In    none  of  them  was  the  prisoner 
identified  as  the  person  who  had  broken  into  the 
houses,  although  the  thief  had  been  seen,  and  more 
than  once  fired  at ;  but  in  all  the  first  four  houses 
which  had  been  broken  into,  were  discovered  some 
of  the  articles  taken  from  the  others,  and  in  the 
prisoner's  custody  were  found  some  articles  taken 
from  them  all,  which  sufficiently  proved  that  all  the 
depredations  had  been  committed  by  one  person ; 
and  the  mark  of  an  iron  instrument  was  found  on 
three  of  the  windows  broken  open,  which  coincided 
exactly  with  a  chisel  left  in  the  last  house.     Two 
days  after  the  housebreaking  of  that  house,  an  old 
watch,  part  of  the  stolen  property,  was  shown  by 
the   prisoner  to   a  shopkeeper,  to  whom  he  soon 
afterwards    sold   it,  and    by  him    delivered    up   to 
the    officers.       Upon    this    evidence    the   prisoner 
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was  convicted  of  all  the   charges  of  housebreak- 
ing (/). 

4.  The  recent  possession  of  stolen  property  may 
sometimes  be  referable  not  to  the  crime  of  theft,  but 
to  that  of  having  received  it  with  a  guilty  knowledge 
of  its  having  been  stolen.  Four  persons  were  found 
guilty  of  housebreaking  on  proof  of  the  recent  pos- 
session of  the  goods,  and  narrowly  escaped  execu- 
tion, the  offence  at  that  time  being  capital,  but  it 
was  afterwards  ascertained  that  one  of  them,  who 
had  long  been  known  as  a  receiver  of  stolen  goods, 
knew  nothing  of  the  robbery  until  after  it  had  been 
committed,  and  had  purchased  the  goods  from  the 
real  thieves  the  day  after  the  robbery  (k).  The 
difficulty  of  referring  the  act  of  possession  specific- 
ally to  either  stealing  or  receiving  frequently  led  to 
the  failure  of  justice  ;  thus,  where  stolen  goods 
were  found  shortly  after  the  theft  concealed  in  an 
old  engine-house,  and  the  place  being  watched,  the 
prisoners  were  seen  to  go  there  and  take  them  away, 
yet,  being  indicted  as  receivers,  they  were  acquitted  ; 
Mr.  Justice  Patteson  being  of  opinion  that  this 
seemed  to  be  evidence  rather  of  a  stealing  than  a 
receiving  (/).  These  distinctions  can  seldom  now 
lead  to  a  failure  of  justice,  since  by  24  &  25  Vict, 
c.   96,  s.   92  (following  an  earlier  statute),  counts 

(?)  /?ex  V.  Bowman,  i  Alison's  Principles  of  the  Criminal  Law 
of  Scotland,  p.  314.  According  to  Scotch  law,  several  offences — 
not  necessarily  of  the  same  character — could  be  included  in  the  same 
libel.     See  Alison,  vol.  ii.  p.  238. 

{k)  Rexv.  Ellis,  Ann.  Reg.  1831  (Chr.),  p.  65. 

(/)  Rex  V.  Densley,  6  C.  &  P.  399  ;  and  see  Rex  v.  Dyer,  2  East, 
P.  C.  767  ;  and  Rex  v.  Ativell,  ib.  768. 
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for  stealing  and  receiving  the  same  property  may  be 
joined  in  one  indictment  in  respect  of  the  same 
offence  (w). 

It  is  not  necessary  that  the  receiver  of  stolen 
property  should  have  obtained  a  guilty  knowledge 
by  direct  information  ;  it  is  sufficient  if  the  circum- 
stances under  which  it  was  received  were  such  as 
must  have  satisfied  any  reasonable  mind  that  it 
must  have  been  dishonestly  obtained  ;  as,  if  he  pur- 
chased it  at  an  undue  value  («),  at  suspicious  and 
unseasonable  times,  or  from  persons  who  in  the 
ordinary  course  of  things  could  not  fairly  be  con- 
sidered as  the  unsuspected  owners  of  property  of 
the  particular  description,  or  has  secreted  or 
endeavoured  to  secrete  it,  or  attempted  to  explain 
the  manner  of  acquisition  by  falsehood  or  prevarica- 
tion (o). 

5.  The  possession  of  stolen  goods  recently  after 
the  loss  of  them,  may  be  indicative  not  merely  of 
the  offence  of  larceny,  or  of  receiving  with  guilty 
knowledge,  but  of  any  other  more  aggravated  crime 

(m)  A  difficulty  may  still  arise.  If  the  jury  should  be  of  opinion 
that  the  accused  person  or  persons  undoubtedly  either  stole  or 
received  with  guilty  knowledge  the  property  in  question,  but  should 
be  unable  to  say  which  offence  he  or  they  had  committed,  the  accused 
could  not  be  convicted  of  either.  The  editor  remembers  such  a  case 
being  tried  at  the  Birmingham  Sessions  somewhere  between  1851  and 
i860,  when  the  learned  Recorder,  Mr.  M.  D.  Hill,  Q.C.,  who  was  a 
great  authority  on  criminal  law,  so  told  the  jury  ;  but  few  juries  would 
fail  to  come  to  a  decision  with  respect  to  such  a  defence. 

(«)  Hale's  P.  C,  vol.  i.  p.  619. 

{0)  See  Alison's  Principles  of  the  Criminal  Law  of  Scotland,  vol.  i. 
P-  330- 
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which  has  been  connected  with  theft.  Upon  an 
indictment  for  arson,  proof  that  property  which  was 
in  the  house  at  the  time  it  was  burnt,  was  soon 
afterwards  found  in  the  possession  of  the  prisoner, 
was  held  to  raise  a  presumption  that  he  was  present 
at,  and  concerned  in,  the  offence  (/').  This  par- 
ticular fact  of  presumption  commonly  forms  also  a 
material  element  of  evidence  in  cases  of  murder ; 
which  special  application  of  it  has  often  been 
emphatically  recognized.  It  is  upon  the  same 
principle  that  a  sudden  and  otherwise  inexplicable 
transition  from  a  state  of  indigence  and  a  con- 
sequent change  of  habits,  or  a  profuse  or  un- 
wonted expenditure  inconsistent  with  the  position 
in  life  of  the  party,  is  sometimes  a  circumstance 
extremely  unfavourable  to  the  supposition  of  inno- 
cence {q). 

6.  But  the  rule  must  be  applied  with  discrimina- 
tion, for  the  bare  possession  of  stolen  property, 
though  recent,  uncorroborated  by  other  evidence,  is 
sometimes  fallacious  and  dangerous  as  a  criterion 
of  guilt.  Sir  Matthew  Hale  lays  it  down,  that  "  if 
a  horse  be  stolen  from  A.,  and  the  same  day  B.  be 
found  upon  him,  it  is  a  strong  presumption  that  B. 
stole  him ;  yet,"  adds  that  excellent  lawyer,  "  I  do 
remember  before  a  learned  and  very  wary  judge,  in 
such  an  instance  B.  was  condemned  and  executed 
at  Oxford  Assizes,  and  yet  within  two  assizes  after, 

{p)  Hex  V.  Rick7nan,  2  East,  P.  C,  p.  1035  ;  and  see  Rex  v.  Fuller, 
R.  &  R.  308. 

{q)  Rex  V.  Burdock  (murder  by  poison),  Bristol  Ass.  Ap.  1835,  coram 
Sir  Chas.  Wetherell,  Recorder. 
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C,  being  apprehended  for  another  robbery,  and 
convicted,  upon  his  judgment  and  execution  con- 
fessed he  was  the  man  that  stole  the  horse,  and 
being  closely  pursued,  desired  B.,  a  stranger,  to 
walk  his  horse  for  him,  while  he  turned  aside  upon 
a  necessary  occasion,  and  escaped  ;  and  B.  was  ap- 
prehended with  the  horse  and  died  innocently  "  (r). 
A  very  similar  case  occurred  at  the  Surrey  Summer 
Assizes,  1827,  where  a  young  man  was  convicted  of 
stealing  two  oxen.  The  prisoner,  having  finished 
his  apprenticeship  to  a  butcher  at  Monkwearmouth, 
went  to  visit  an  uncle  at  Portsmouth,  from  whence 
he  set  out  to  return  to  London.  On  the  road 
between  Guildford  and  London,  about  three  o'clock 
in  the  morning,  he  overtook  a  man  riding  upon  a 
pony  and  driving  two  oxen,  who  finding  that  he  was 
going  to  London,  offered  him  five  shillings  to  drive 
them  for  him  to  London,  which  he  agreed  to  do, 
the  man  engaging  to  meet  him  at  Westminster 
Bridge.  At  Wandsworth  he  was  apprehended  by 
the  prosecutor's  son,  and  charged  with  stealing  the 
oxen.  On  his  apprehension  he  assumed  a  false 
name,  under  which  he  was  tried,  to  conceal  his 
situation  from  his  friends,  and  convicted,  but  on  a 
representation  of  the  circumstances  he  received  a 
pardon,  when  on  the  point  of  being  transported  for 
life  (5)  ;  he  had  been  the  dupe  of  the  real  thief, 
who,  finding  himself  closely  pursued,  had  thus  con- 
trived to  rid  himself  of  the  possession  of  the  cattle. 

7.  The    rule    under    discussion    is   occasionally 

(r)  2  Hale,  P.  C.  p.  289. 

{s)  Rex  V.  6V//,  Ann.  Reg.  1827  (Chron.),  p.  179. 
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attended  with  uncertainty  in  its  application,  from 
the  difficulty  attendant  upon  the  positive  identifica- 
tion of  articles  of  property  alleged  to  have  been 
stolen ;  and  it  clearly  ought  never  to  be  applied, 
where  there  is  reasonable  ground  to  conclude  that 
the  witnesses  may  be  mistaken,  or  where  from  any 
other  cause  identity  is  not  satisfactorily  established. 
But  the  rule  is  nevertheless  fairly  and  properly 
applied  in  circumstances  where,  though  positive 
identification  is  impossible,  the  possession  of  the 
property  cannot  without  violence  to  every  reason- 
able hypothesis  but  be  considered  of  a  guilty 
character ;  as  in  the  case  of  persons  employed  in 
carrying  tea,  sugar,  tobacco,  and  other  like  articles 
from  ships  and  wharves.  Cases  have  frequently 
occurred  of  convictions  for  larceny,  in  such  circum- 
stances, upon  evidence  that  the  parties  were  detected 
with  property  of  the  same  kind  upon  them  recently 
after  coming  from  such  places,  although  the  identity 
of  the  property  as  belonging  to  any  particular 
person  could  not  otherwise  be  proved  (/).  On  this 
principle  two  men  were  convicted  of  larceny  upon 
evidence  that  the  prosecutor's  soap-manufactory, 
near  Glasgow,  had  been  broken  into  in  the  night 
and  robbed  of  about  120  lbs.  of  yellow  soap,  and 
that  the  prisoners  were  met  on  the  same  night, 
about  eleven  o'clock,  by  the  watchman,  near  the 
centre  of  the  city,  from  whom  they  attempted  to 
escape,  one  bearing  on  his  back  forty  pounds  of 
soap  of  the  same  size,  shape,  and  make  as  that 
stolen  from  the  prosecutor's  premises,  and  the 
other  with  his  clothes  soiled  over  with  the  same 

(/)  2  East,  P.  C,  pp.  656,  657. 
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substance,  though  the  property  could  not  be  more 
distinctly  identified  («).  It  is  seldom,  however, 
that  juries  are  required  to  determine  upon  the 
effect  of  evidence  of  the  mere  recent  possession  of 
stolen  property  ;  from  the  very  nature  of  the  case, 
the  fact  is  generally  accompanied  by  other  corrobo- 
rative or  explanatory  circumstances  of  presumption. 
If  the  party  have  secreted  the  property, — if  he  deny 
that  it  is  in  his  possession,  and  such  denial  be  dis- 
covered to  be  false, — if  he  cannot  show  how  he 
became  possessed  of  it, — if  he  give  false,  incredible, 
or  inconsistent  accounts  of  the  manner  in  which  he 
acquired  it,  as  that  he  found  it,  or  that  it  had  been 
given  or  sold  to  him  by  a  stranger,  or  left  at  his 
house, — if  he  have  disposed  of  or  attempted  to  dis- 
pose of  it  at  an  unreasonably  low  price, — if  behave 
absconded  or  endeavoured  to  escape  from  justice, — 
if  other  stolen  property,  or  if,  the  charge  being  one 
of  housebreaking  or  burglary,  housebreaking  tools, 
or  other  instruments  of  crime  be  found  in  his 
possession, — if  he  were  seen  near  the  spot  at  or 
about  the  time  when  the  act  was  committed, — or  if 
any  article  belonging  to  him  be  found  at  or  near 
the  place  where  the  theft  was  committed,  at  or 
about  the  time  of  the  commission  of  the  offence, — 
if  the  impressions  of  his  shoes  or  other  articles  of 
apparel  correspond  with  marks  left  by  the  thieves, 
— if  he  have  attempted  to  obliterate  from  the 
articles  in  question  marks  of  identity,  or  to  tamper 
with  the  parties  or  the  officers  of  justice, — these, 
and  all  like  circumstances,  are  justly  considered  as 

{»)  Rex  V.   M'-Kechnie  and  Tolmie,    Alison's   Principles   of    the 
Criminal  Law  of  Scotland,  vol.  i.  p.  322. 
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throwing  light  upon  and  explaining  the  fact  of 
possession,  and  render  it  morally  certain  that  such 
possession  can  be  referable  only  to  a  criminal  origin, 
and  cannot  otherwise  be  rationally  accounted 
for  (x). 

Section  5. 

unexplained  circumstances  of  suspicion,  and 
attempts  to  account  for  them  by  false  repre- 
sentations. 

As  a  general  rule,  to  which,  however,  exceptions 
undoubtedly  genuine  from  time  to  time  occur,  it  is 
reasonable  to  expect,  that  an  innocent  party  can 
explain  suspicious  or  unusual  appearances,  con- 
nected with  his  person,  dress  or  conduct ;  and  that 
the  desire  of  self-preservation,  if  not  a  regard  for 
truth,  will  prompt  him  to  do  so.  The  ingenuous 
and  satisfactory  explanation  of  circumstances  ot 
apparent  suspicion  always  operates  powerfully  in 
favour  of  the  accused,  and  obtains  for  him  more 
ready  credence  when  the  explanation  may  not  be 
easily  verified  (y).  On  the  other  hand,  the  force  of 
suspicious  circumstances  is  augmented,  whenever 
the  party  attempts  no  explanation  of  facts  which 
he  may  reasonably  be  presumed  to  be  able  and 
interested  to  explain.  An  old  man  on  his  way 
home  from  market,  where  he  had  stayed  late,  was 

(x)  Upon  the  subject-matter  of  this  section  compare  Roscoe's 
Criminal  Evidence,  13th  ed,  (1908),  pp.  18,  736,  and  2  Russell  on 
Crimes,  7th  ed.  (1909),  pp.  1308,  1482,  2062. 

(y)  See  the  case  of  J?eg.  v.  Pook,  74  C.  C  C.  Sess.  Pap.  245,  and 
pp.  299-301,  mfra. 

C.E.  H 
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attacked,  thrown  down,  and  robbed  by  three  men, 
one  of  whom  he  wounded  in  the  struggle  with 
a  clasp-knife.  Upon  the  apprehension  of  one  of 
the  robbers  at  the  house  of  his  mother,  he  was 
dressed  in  a  new  pair  of  trousers,  and  the  constable 
found  in  a  room  upstairs,  between  the  bed  and 
the  mattress,  a  pair  of  trousers  with  two  long  cuts 
in  one  thigh,  one  of  which  had  penetrated  through 
the  lining,  and  was  stained  with  blood  at  that 
spot ;  and  the  holes  had  been  sewed  with  thread 
which  was  not  discoloured,  showing  that  the  blood 
must  have  been  applied  to  the  cloth  previous  to 
the  repair,  and  a  corresponding  cut  bound  over 
with  plaisters  was  found  on  the  prisoner's  thigh. 
He  refused  to  give  any  explanation  of  the  wound  or 
of  the  cuts  in  the  garments,  and  was  convicted  and 
transported  {z). 

But  circumstances  of  suspicion  merely,  without 
more  conclusive  evidence,  are  not  sufficient  to 
justify  conviction,  even  though  the  party  offer  no 
explanation  of  them.  Two  women  were  indicted 
for  colouring  a  counterfeit  shilling  and  sixpence, 
and  a  man  as  an  accessory  ;  and  the  evidence 
against  him  was  that  he  visited  the  women  once 
or  twice  a  week,  that  the  rattling  of  copper  money 
was  heard  while  he  was  with  them,  that  once  he 
was  counting  something  just  after  he  came  out, 
that  on  going  to  the  room  just  after  their  appre- 
hension, he  resisted  being  stopped,  and  jumped 
over  a  wall  to  escape,  and  that  there  were  found 
upon   him  a  bad  three-shilling-piece   and  five  bad 

iz)  Rex  V.  Dawtrey^  York  Sp.  Ass.  1841. 
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sixpences  :  upon  a  case  reserved,  the  judges  thought 
the  evidence  too  slight  to  convict  him  of  the  offence 
with  v^^hich  he  was  charged  (a). 

So  natural  and  forcible  is  this  rule  of  presumption, 
that  the  guilty  are  instinctively  compelled  to  en- 
deavour to  evade  its  application,  by  giving  some 
explanation  or  interpretation  of  adverse  facts,  con- 
sistent, if  true,  with  innocence ;  but  its  force  is 
commonly  aggravated  by  the  improbability,  or 
absurdity  even,  of  such  explanations,  or  the  incon- 
sistency of  them  with  admitted  or  incontrovertible 
facts.  All  such  false,  incredible,  or  contradictory 
statements,  if  disproved,  or  disbelieved,  are  not 
simply  neutralized,  but  become  of  a  substantive 
inculpatory  effect.  Even  in  such  circumstances, 
however,  guilt  cannot  be  safely  inferred,  unless 
such  a  substratum  of  evidence,  direct  or  circum- 
stantial, has  been  laid  as  creates  an  independent 
primd  facie  case  against  the  prisoner  (b).  On  the 
trial  for  the  murder  by  poison  of  a  female,  whom 
the  prisoner  alleged  to  have  died  from  the  effects 
of  a  draught  taken  by  her  in  anger  during  an 
altercation  between  them,  Mr.  Baron  Parke  told 
the  jury  that  it  was  for  them  to  say  whether  the 
falsehoods  the  prisoner  had  told,  did  not  show  that 
he  was  conscious  that  he  had  been  guilty  of  some 
act  that  required  concealment ;  that  it  was  very 
true  he  might  not  wish  it  to  be  known  he  had  been 
visiting  a  woman  who,  there  was  good  reason  to 

(a)  Rex\.  Isaacs,  i  Russell  on  Crimes,  7th  ed.  (1909),  p.  348.     Sed 
qucere. 

{b)  Per  Mr.  Justice  Littledale  in  Rex  v.   Clark,   Warwick   Summ, 
Ass.  1831. 

H  2 
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believe,  had  formerly  been  his  mistress  ;  but  that, 
if  he  was  an  innocent  man,  and  had  been  present 
at  the  death,  one  would  have  supposed  he  would 
have  disclosed  it  immediately  and  called  in  some 
assistance.  They  had  here  two  untruths,  that  he 
meant  to  dine  at  the  west  end  of  the  town  and  did 
not ;  and  his  denial  that  he  had  been  out  of  London 
that  evening;  these,  he  said,  were  very  material 
matters  for  their  inquiry,  bearing  in  mind  that  upon 
the  evidence  there  was  a  very  ample  case  for  grave 
consideration,  to  show  that  the  deceased  died  of 
prussic  acid,  and  that  the  prisoner  was  present  in 
the  house  at  the  moment  of  that  death  (c). 

In  two  quite  recent  cases  of  murder,  the  dis- 
astrous effect  of  false  stories  told  at  the  outset, 
when  the  police  were  making  inquiries,  has  received 
striking  illustration.  In  Rex  v.  Dickman,  tried 
before  Lord  Coleridge,  J.,  at  the  Newcastle  Summer 
Assizes,  igio,  the  prisoner  denied  that  he  had 
travelled  in  a  carriage  at  the  head  of  the  train — in 
which  the  deceased  man  was  murdered, — asserting 
that  after  he  left  the  booking  office  he  had  not  seen 
the  man  again,  and  declaring  that  he  travelled  in  a 
carriage  at  the  rear  of  the  train.  Both  assertions 
were  demonstrated  to  be  false.  In  Rex  v.  Broome, 
tried  at  Aylesbury  before  Bucknill,  J.,  at  the  Autumn 
Assizes,  igio,  for  the  murder  of  an  old  woman  at 
Slough,  the  prisoner  had  made  a  very  detailed 
statement,  in  answer  to  inquiries,  asserting  that  he 
was  in   London    the  whole   of  the  day  when   the 

{c)  Reg.  V.    Tawell,  Aylesbury  Sp.  Ass.   1845,  2  C.  &  K.  309,  n.\ 
J  Woodall's  Celebrated  Trials,  162,  and  see  pp.  370-374.  infra. 
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murder  was  committed.  That  was  shown  to  be 
false,  and  it  was  shown  conclusively  that  he  was  at 
Slough  for  some  hours  on  that  day  and  in  the 
immediate  neighbourhood  of  her  house.  It  is 
impossible  in  either  case  to  read  through  the 
evidence  without  feeling  the  gravity  of  this  element. 
Details  of  each  case  will  be  found  in  the  last  chapter 
of  this  essay  (d). 

An  important  consideration  in  this  connection  is 
the  time  at  which  and  the  occasion  upon  which 
the  explanation  of  suspicious  circumstances  or 
other  matter  of  defence  within  the  knowledge  of 
an  accused  person  is  propounded.  Has  it  been 
put  forward  at  the  natural  time  ?  In  some  instances 
the  explanation  or  matter  of  defence  would  spring 
unbidden  to  the  lips  of  an  innocent  man  the  moment 
he  was  accused  of  the  crime  in  question.  In  others 
it  would  be  natural  enough  that  he  would  require 
time  to  collect  his  thoughts  and  exercise  his  memory. 
In  all  cases,  if  the  explanation  or  statement  involves 
allegations  of  fact,  the  truth  of  which  can  be  inquired 
into,  the  value  to  be  attached  to  it  will  depend,  and 
ought  to  depend,  largely  upon  whether  the  oppor- 
tunity for  inquiry  is  afforded  by  the  person  incul- 
pated. If  the  opportunity  be  given,  and  the  facts 
alleged  are  not  contradicted  by  evidence,  the  natural 
and  proper  inference  is  that  they  are  true,  and  the 
accused  person  ought  to  have  the  full  benefit  of 
such   an  inference.     If  they   are  suppressed   until 

{d)  See  i'nfra,  pp.  471-480  and  pp.  481-490.  The  editor  has  had 
the  advantage  of  a  careful  study  of  the  official  shorthand  notes  of  the 
evidence  and  summing  up  in  both  cases. 
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inquiry  is  impossible,  while  it  is  too  much  to  say 
that  they  ought  not  to  be  listened  to  and  considered, 
the  credit  to  be  given  to  them  and  to  any  evidence 
by  which  they  may  be  supported  ought  to  be  largely 
discounted. 

There  are  three  occasions  upon  which  every  man 
who  is  tried  upon  indictment  has  had  the  opportunity 
of  giving  any  explanation  of  his  conduct  or  of 
mentioning  any  defence  he  may  have :  first,  when 
he  is  originally  charged,  whether  by  an  employer  or 
other  person  having  legitimate  occasion  to  speak  to 
him  upon  the  subject  of  the  charge,  or  by  a  police 
officer  making  inquiries  or  effecting  his  arrest ; 
secondly,  when  formally  charged  at  the  police 
station ;  and  thirdly,  after  the  evidence  has  been 
given  against  him  before  the  magistrates  and  he 
is  offered  the  choice  whether  he  wishes  to  say 
anything  in  answer  to  the  charge  or  not.  The  last 
is  of  course  the  most  important  of  these  occasions. 
It  is  a  common  trick  of  criminal  advocacy  to  say  in 
answer,  "  I  reserve  my  defence ;  I  call  no  witnesses 
here,  and  I  offer  no  evidence,"  and  the  criminal 
classes  themselves  have  caught  it  from  their  advisers, 
and  largely  make  use  of  the  phrase  {e). 

Such  a  beginning  is,  to  say  the  very  least,  a  bad 
introduction    to    a   true    story.     Occasionally,  the 

{e)  The  Court  of  Criminal  Appeal  has  lately  given  expression  to  a 
view  which  the  editor  has  long  held  and  expressed — that  in  the  case 
of  an  innocent  man  such  a  course  was  in  most  instances  a  very 
unwise  one.  See  /iex  v.  McNair,  i  Cr.  App.  Rep.  2,  4  (1909) ;  Rex 
V.  Winkwofih,  i  Cr.  App.  Rep.  129,  130  (1908)  ;  Kexv.  Rodder,  5  Cr. 
App.  Rep.  85,  89  (1910),  diXid passim. 
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explanation  or  defence  is  nevertheless  true,  and 
the  suspicion  with  which,  under  such  circumstances, 
it  ought  to  be  regarded  is  due  to  very  bad  advice  ; 
but  this  is  a  rare  exception,  and  usually  such  an 
answer  given  before  committal  means  that  there  is 
no  defence,  or  that  a  story  is  in  contemplation  which 
will  not  bear  investigation. 

It  is  very  necessary  that  such  considerations 
should  be  borne  in  mind.  There  is  a  natural  and 
a  wholesome  tendency  in  most  men  to  give  to  a 
prisoner  who  is  often  a  man  with  small  or  no  means, 
and  who  speaks  at  a  disadvantage  necessarily  inci- 
dent to  his  position,  every  possible  consideration, 
and  plausible  stories  told  from  the  dock  by  persons, 
many  of  whom  are  consummate  actors  (/),  are  apt  to 
meet  with  more  rather  than  with  less  of  the  attention 
they  deserve.  Want  of  means  to  bring  witnesses  is 
constantly  alleged.  This  may  be  a  legitimate 
excuse  (g),  but  its  force  is  much  weakened  by  the 
Act  30  &  31  Vict.  c.  133,  s.  5,  which  provides  for 

(/)  On  one  occasion  the  editor  offered  a  prisoner  an  adjournment 
of  the  trial  in  order  that  the  witnesses,  who  he  said  could  prove  his 
innocence,  might  be  produced.  The  offer  was  accepted  with  an 
appearance  of  effusive  gratitude,  which  made  it  appear  almost  an 
unnecessary  ceremony.  The  witnesses  came  the  next  day,  when  it 
appeared  that  the  story  was  a  fabrication  from  beginning  to  end. 

(^'■)  Poor  witnesses,  however,  whether  for  the  prosecution  or  the 
defence,  come  off  badly,  as  the  allowance  made  to  them — which  is  far 
from  liberal — is  not  paid  till  the  case  is  over  and  the  costs  taxed. 
The  witnesses  for  the  prosecution  have  to  appear  before  the  Grand 
Jury  as  well  as  upon  the  trial.  How  they  live  in  the  meantime, 
especially  when  they  come  from  a  distance,  is  a  mystery  and  a  regret- 
table one.  The  editor  has  come  across  cases  in  which  a  witness  has 
had  to  pawn  every  article  of  clothing  not  absolutely  necessary  for 
decency.  "There  is  one  law  for  the  rich  and  the  same  for  the  poor" 
was  once  the  sarcastic  remark  of  Maule,  J. 
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the  payment  of  witnesses  for  the  prisoner  con- 
sidered by  the  Court  to  have  been  material.  It  is 
no  excuse  for  the  failure  to  mention  at  the  right 
time  and  upon  the  natural  occasion,  the  facts  which 
it  is  alleged  that  these  witnesses  could  prove.  If, 
on  the  contrary,  such  facts  are  alleged  in  time  for 
effectual  inquiry,  the  omission  on  the  part  of  the 
prosecution  to  investigate  and  bring  evidence  of  the 
real  facts  will  serve  the  prisoner  quite  as  effectually 
as  the  witnesses  themselves  could  do.  Of  course, 
ignorance  or  want  of  education  on  the  part  of  a 
prisoner  must  be  taken  into  account,  and  all  such 
considerations  as  have  been  pointed  out  should  be 
applied  with  caution  and  judgment.  But  they  are 
important,  and  are  of  very  general  application. 
The  most  ignorant  man  in  the  world,  accused  of 
committing  a  crime  in  London  the  day  before 
yesterday,  if  he  had  really  been  in  Birmingham 
at  the  time  in  question,  could  scarcely  fail  to  say 
so  ;  and  the  same  observation  applies  to  many 
less  simple  illustrations  of  the  matter  under 
discussion. 

There  are  few  limits  to  the  ingenuity  and  plausi- 
bility of  many  of  the  criminal  classes — a  fact  of 
which  a  judge  has  had  much  more  experience  than 
jurors  can  possibly  have — and  if  a  plausible  false- 
hood be  impressively  told  from  the  dock  or  by  the 
prisoner  in  the  witness  box,  and  told  upon  his  trial 
for  the  first  time,  there  may  be  no  answer  to  it 
possible  except  that  it  is  then  told  for  the  first 
time.  Occasionally  it  is  possible  to  test  a  story 
told    under    such    circumstances,    especially   since 
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the  Act  which  has  permitted  jurors,  on  trials  for 
felonies  other  than  murder,  to  separate  before 
giving  their  verdict,  and  has  thus  made  an  adjourn- 
ment possible  if  there  is  time  for  it  before  the 
conclusion  of  the  particular  assizes  or  sessions. 
The  editor  has  made  use  from  time  to  time,  in 
such  circumstances,  of  this  power,  and  the  result 
has  almost,  if  not  quite,  universally  been  to  dis- 
credit a  story  reserved  for  production  on  the  day 
of  trial. 

The  following  is  a  striking  Instance  of  the  kind. 
A  man  named  Williams  was  tried  for  breaking  into 
a  lady's  house  at  Salisbury  on  the  gth  May,  igoi. 
Six  or  seven  pounds  in  sovereigns,  a  watch,  a  ring, 
a  set  of  false  teeth,  and  other  article  were  stolen 
from  the  house  between  i  and  4  p.m.,  during  the 
absence  of  the  inmates  at  a  bazaar,  which  was 
opened  by  Lord  Roberts.  Evidence  was  given  by 
the  postmaster  at  Salisbury  that  a  person,  whom 
he  identified  as  the  prisoner,  had,  about  1.50, 
brought  to  the  post-office  for  despatch  a  brown 
paper  parcel.  After  his  departure  the  postmaster 
had  compulsorily  registered  it,  because  it  appeared 
to  him  to  contain  valuables.  Five  minutes  later 
the  same  man  returned,  bought  three  postal  orders 
^OT  £1  each,  and  paid  for  them  with  three  sovereigns 
and  the  odd  pence.  The  parcel  was  directed  to 
Mrs.  Williams,  8,  Harvey  Street,  Hyde  Road, 
Hoxton.  Upon  the  robbery  being  discovered,  the 
police  at  Salisbury  telegraphed  to  the  police  at 
Hoxton,  and  the  next  morning,  when  the  postman 
called  at  8,   Harvey    Street,   a   detective    followed 
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him  into  the  house,  and  took  possession  of  a 
registered  brown  paper  parcel  and  a  letter  which 
were  about  to  be  delivered  to  the  prisoner,  who 
was  standing  on  the  staircase.  His  wife  was  in 
the  house.  He  was  arrested  and  taken  to  Salisbury, 
where  the  parcel  was  opened,  and  found  to  contain 
the  stolen  watch,  ring,  and  false  teeth.  The  letter 
contained  the  three  postal  orders  procured  at  Salis- 
bury, and  three  others  for  a  like  amount  issued  on 
the  same  gth  May,  at  Winterbourne  Gunner,  four 
miles  from  Salisbury. 

The  prisoner  had  made  no  answer  to  the  charge 
at  the  police  station,  and  before  the  magistrates  had 
simply  denied  his  guilt.  At  the  trial,  however,  he 
went  into  the  witness  box,  and  swore  that  he  was  at 
Battersea  all  day  on  the  gth  May.  He  was  a  person 
against  whom  nothing  had  been  recorded,  and  was 
of  respectable  appearance  and  plausible  manners. 
It  was  strongly  urged  on  his  behalf  that  it  was  a 
case  of  mistaken  identity,  that  no  evidence  had  been 
given  of  his  having  been  at  Winterbourne  Gunner, 
or  having  obtained  the  postal  orders  issued  from  that 
office,  and  that  the  real  thief  was  the  unknown  man 
who  had  obtained  the  Winterbourne  Gunner  orders. 
The  judge  observed  that  had  the  prisoner  denied  at 
an  earlier  stage  that  he  had  been  at  Salisbury  on 
the  gth  May,  the  police  would  no  doubt  have  given 
evidence  of  what  had  happened  at  Winterbourne 
Gunner,  and  that  inquiries  there  would  have  pro- 
bably resulted  in  the  demonstration  either  of  the 
prisoner's  guilt  or  of  his  innocence.  The  trial  was 
adjourned  for  a  couple  of  hours,  at  the  end  of  which 
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time  the  postmistress  from  Winterbourne  Gunner 
was  produced.  She  swore  that  the  prisoner  had 
come  to  her  post-office  about  4  o'clock,  and  had 
bought  the  three  postal  orders  contained  in  the 
letter.  The  nearest  railway  station  to  Winter- 
bourne  Gunner  is  Porton,  which  is  about  a  mile 
off.  The  keeper  of  a  hotel  at  Porton  proved  that 
the  prisoner  and  another  man  had  called  at  his 
hotel,  about  a  quarter  past  4,  had  gone  into  the 
commercial  room  and  written  letters,  and  gone  out 
again.  They  had  then  returned  and  gone  to  the 
railway  station,  which  is  close  by,  a  little  after  5. 
A  railway  porter  identified  the  prisoner  as  one  of 
two  men  who  had  left  together  by  the  5.32 
train. 

The  prisoner  had  asserted  that  he  was  in  Hyde 
Road  on  the  evening  of  the  gth  May,  and  had  seen 
the  detective  who  arrested  him  the  next  morning 
in  the  streets,  describing  his  dress.  The  detective 
admitted  that  he  was  there  soon  after  9,  and  it  was 
suggested  that  there  was  not  time  for  the  prisoner 
to  have  reached  Hoxton  by  that  hour  if  he  had  been 
at  Porton  at  5.30,  particularly  as  the  trains  from 
Salisbury  on  that  night  were  very  full.  Of  course 
no  railway  official  could  be  called  to  show  at  what 
time  the  train  leaving  Porton  at  5.32  arrived  at 
Waterloo.  It  happened,  however,  that  the  High 
Sheriff,  who  was  in  court,  had  travelled  to  London 
by  the  very  train  in  question,  and  he  deposed  that 
the  train  arrived  at  Waterloo  about  8,  which  left  an 
ample  margin  for  arrival  at  Hoxton  before  g.  Thus 
the  prisoner's  story  and  the  suggestions  made  on 
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his  behalf  were  all  completely  disproved,  and  the 
prisoner  was  convicted  (h). 

Allowance  must  nevertheless  be  made  for  the 
weakness  of  human  nature,  and  for  the  difficulties 
which  may  attend  the  proof  of  circumstances  of 
exculpation  (i)  ;  and  care  must  be  taken  that  cir- 
cumstances are  not  erroneously  assumed  to  be 
suvspicious  without  sufficient  reason  (k). 


Section   6. 

INDIRECT    confessional    EVIDENCE. 

Although  the  subject  of  direct  confession  does 
not  fall  within  the  province  of  this  essay,  it  is 
necessary  to  advert  to  some  of  the  principal  rules 
which  relate  to  that  important  head  of  moral 
evidence  ;  because  they  are  of  great  moment  in 
their  application  to  such  particulars  of  circum- 
stantial evidence  as  are  only  indirectly  in  the 
nature  of  confessional  evidence. 

A  voluntary  confession  of  guilt,  if  it  be  full,  con- 
sistent, and  probable,  is  justly  regarded  as  evidence 
of   the  highest   and    most    satisfactory    nature  (/). 

(//)  J^ex  V.  Thomas  Williams,  Salisbury  Summer  Assizes,  1901, 
coram  Wills,  J. 

{i)  Rex  V.  Gill,  Ann.  Reg.  1827  (Chron.),  p.  179.  And  see  2  Hale, 
P.  C.  p.  289. 

{k)  Rex  V.  Looker,  pp.  291-293,  infra,  and  Rex  v.  Thornton, 
pp.  293-298,  infra. 

(/)  1  Mascardus  De  Probationibus,  Concl.  CCCXLlv.-cccxcii. 
Rex  V.  Warrickshall,  i  Leach,  C.  C.  263  ;  i  Greenleaf's  L.  of  Ev., 
15th  ed.  (1892)  §§  215,  219. 


\ 
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Self-love,  the  mainspring  of  human  conduct,  will 
usually  prevent  a  rational  being  from  making 
admissions  prejudicial  to  his  interest  and  safety, 
unless  when  caused  by  the  promptings  of  truth  and 
conscience. 

By  the  law  of  England,  a  voluntary  and  unsus- 
pected confession  is  clearly  sufficient  to  warrant 
conviction,  wherever  there  is  independent  proof 
that  by  some  one  a  criminal  act  has  been 
committed  (jh).  Formerly  it  was  contended  that 
confession  alone  is  a  sufficient  ground  for  con- 
viction without  such  evidence,  but  the  cases 
adduced  in  support  of  this  doctrine  are  not 
decisive,  as  in  all  of  them  there  appears  to 
have  been,  outside  the  confession,  some  evi- 
dence—  though  slight  —  of  confirmatory  circum- 
stances (n),  and  the  contrary  view  may  now  be 
accepted  as  settled  law  (o). 

Judicial  history  presents  abundant  warning  of  the 
danger  of  placing  implicit  dependence  upon  con- 
fession even  where  exempt  from  all  suspicion  of 
coercion,  physical  or  moral,  or  other  sinister  influ- 
ence.     How  greatly  then    must    such  danger   be 


(m)  "  Corpus  delicW''  is  often  used  as  an  equivalent  to  this  phrase. 
See  infra^  p.  323. 

(«)  Best  on  Presumptions,  p.  330,  and  the  cases  cited  ;  i  Green- 
leafs  L.  of  Ev.  §  217  ;  I  Alison's  Principles  of  the  Criminal  Law  of 
Scotland,  p.  325  ;  Code  Penal  d'Autriche,  partie  i,  §  2,  ch.  x. 

{p)  Rex  V.  Fisher^  i  Leach,  C.  C.  p.  311,  n.  ;  Rex  v.  Eldridge,  R.  &  R. 
440 ;  Rex  V.  Falkner,  ib.  481 ;  Rex  v.  White,  ib.  508  ;  Rex  v.  Tippett, 
ib.  509;  I  Greenleafs  L.  of  Ev.  §  217. 
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aggravated  where  confession  constitutes  the  only 
evidence  of  the  fact  that  a  crime  has  been  com- 
mitted ;  and  how  incalculably  greater  in  such  cases 
is  the  necessity  for  the  most  rigorous  scrutiny  of 
all  collateral  circumstances,  which  may  induce  a 
false  confession  !  The  agonies  of  torture,  the  dread 
of  their  infliction,  the  hope  of  escaping  the  rigours 
of  slavery  or  the  hardships  of  military  service,  a 
weariness  of  existence,  self-delusion,  the  desire  to 
shield  a  guilty  relative  or  friend  from  the  penalties 
of  justice  (/>),  the  impulses  of  despair  from  the 
pressure  of  strong  and  apparently  incontrovertible 
presumptions  of  guilt,  the  chance  of  escaping 
unmerited  punishment  and  disgrace,  the  hope  of 
pardon — these  and  numerous  other  inducements 
have  not  infrequently  operated  to  produce  unfounded 
confessions  of  guilt. 

Innumerable  are  the  instances  on  record  of  con- 
fession extracted  "  by  the  deceitful  and  dangerous 
experiment  of  the  criminal  qucEstion,  as  it  is  em- 
phatically styled  "  (q),  of  offences  which  were  never 
committed,  or  not  committed  by  the  persons  making 
confession  (r).  Nor  have  such  instances  been 
wanting  on  the  continent  of  Europe  even  in  the 
present  century. 

When  Felton,upon  his  examination  at  the  Council 
Board,  declared,  as  he  had  always  done,  that  no  man 

{/>)  Chitty's  Criminal  Law,  vol.  i.  p.  85. 

({?)  Gibbon's  Decline  and  Fall,  ch.xvii.     In  ed.  of  1854,  vol.  ii.  p.  331. 
(r)  Jardine  on  the  Use  of  Torture  in  the  C.  L.  of  England,  pp.  5-7 ; 
and  see  Fortescue  De  Laudibus  Legum  Angliae,  ch.  22. 
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living  had  instigated  him  to  the  murder  of  the  Duke 
of  Buckingham,  the  Bishop  of  London  said  to  him, 
"  If  you  will  not  confess  you  must  go  to  the  rack." 
The  man  replied,  "  If  it  must  be  so,  I  know  not  whom 
I  may  accuse  in  the  extremity  of  the  torture, — Bishop 
Laud  perhaps,  or  any  lord  at  this  Board  "  (s). 
*'  Sound  sense,"  observed  the  excellent  Sir  Michael 
Foster,  ''  in  the  mouth  of  an  enthusiast  and  a 
ruffian  "(/). 

Not  less  repugnant  to  policy,  justice,  and  humanity 
is  the  moral  torture  to  which  in  some  (perhaps  in 
most)  of  the  nations  of  Europe,  persons  suspected 
of  crime  are  subjected,  by  means  of  searching, 
rigorous,  and  insidious  examinations,  conducted  by 
skilful  adepts  in  judicial  tactics,  and  accompanied 
sometimes  even  by  dramatic  circumstances  of  terror 
and  intimidation  (u). 

Lord  Clarendon  gives  a  circumstantial  account 
of  the  confession  of  a  Frenchman  named  Hubert, 
after  the  fire  of  London,  that  he  had  set  the  first 
house  on  fire,  and  had  been  hired  in  Paris  a  year 
before  to  do  it.  "Though,"  says  he,  "the  Lord 
Chief  Justice  told  the  King  that  'all  his  discourse 
was  so  disjointed  he  did  not  believe  him  guilty,'  yet 
upon  his  own  confession  the  jury  found  him  guilty, 

(s)  Rushworth's  Collections,  vol.  i.  p.  638,  referred  to  in  Jardine, 
p.  II. 

(/)  Foster's  Discourses  on  the  Crown  Law,  Disc.  I.  ch.  3,  s.  8  (3rd 
ed.  p.  244). 

(«)  See  the  case  of  Riembauer,  a.  Bavarian  priest,  charged  with 
murder,  in  Narratives  of  Remarkable  Criminal  Trials,  by  Feuerbach, 
pp.  60,  99,  and  Edinb.  Review,  vol.  Ixxxii.  (1845)  P-  332;  also  vzde 
supra,  p.  35. 
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.  and  he  was  executed  accordingly  " ;  the  historian 
adds,  "  though  no  man  could  imagine  any  reason 
why  a  man  vshould  so  desperately  throw  away  his 
life,  which  he  might  have  saved  though  he  had  been 
guilty,  since  he  was  accused  only  upon  his  own 
confession,  yet  neither  the  judges  nor  any  present 
at  the  trial  did  believe  him  guilty,  but  that  he  was 
a  poor  distracted  wretch,  weary  of  life,  and  chose 
to  part  with  it  this  way  "  (x). 

A  very  remarkable  case  of  this  nature  was  that 
of  the  two  Booms,  convicted  in  the  Supreme  Court 
of  Vermont  in  September  term,  1819,  of  the  murder 
of  Russell  Colvin,  May  loth,  1812.  It  appeared  that 
Colvin,  who  was  the  brother-in-law  of  the  prisoners, 
was  a  person  of  a  weak  and  not  perfectly  sound 
mind ;  that  he  was  considered  burdensome  to  the 
family  of  the  prisoners,  who  were  obliged  to  support 
him ;  that  on  the  day  of  his  disappearance,  being 
in  a  distant  field,  where  the  prisoners  were  at  work, 
a  quarrel  broke  out  between  him  and  them,  and  that 
one  of  them  struck  him  a  violent  blow  on  the  back 
of  the  head,  with  a  club,  which  felled  him  to  the 
ground.  Some  suspicions  arose,  at  that  time,  that  he 
was  murdered  :  which  were  increased  by  the  finding 
of  his  hat,  in  the  same  field,  a  few  months  afterwards. 
These  suspicions  in  process  of  time  subsided ;  but 
in  1819,  one  of  the  neighbours  having  repeatedly 

(f)  Clarendon's  Life  and  Continuation,  vol.  iii.  p.  94  (Oxford  ed. 
1827).  Sir  Samuel  Romilly  (Memoirs,  vol.  ii.  p.  182)  relates  a  case  in 
his  own  experience,  where  an  innocent  man  was  erroneously  executed 
in  pursuance  of  the  sentence  of  a  court-martial,  on  a  charge  of  mutiny, 
solely  on  account  of  his  defence  being  a  confession  and  an  appeal  for 
mercy. 
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dreamed  of  the  murder,  with  great  minuteness  of 
circumstance,  both  in  regard  to  his  death  and  the 
concealment  of  his  remains,  the  prisoners  were 
vehemently  accused,  and  generally  believed  guilty 
of  the  murder.  Upon  strict  search,  the  pocket-knife 
of  Colvin,  and  a  button  of  his  clothes,  were  found 
in  an  old  open  cellar  in  the  same  field  ;  and  in  a 
hollow  stump  not  many  rods  from  it,  were  discovered 
two  nails  and  a  number  of  bones  believed  to  be  those 
of  a  man.  Upon  this  evidence,  together  with  the 
deliberate  confession  of  murder  and  concealment 
of  the  body  in  those  places,  they  were  convicted,  and 
sentenced  to  die.  On  the  same  day  they  applied  to 
the  legislature  for  a  commutation  of  the  sentence 
of  death,  to  that  of  perpetual  imprisonment;  which 
as  to  one  only  of  them  was  granted.  The  con- 
fession being  now  withdrawn  and  contradicted,  and 
a  reward  offered  for  the  discovery  of  the  missing 
man,  he  was  found  in  New  Jersey,  and  returned 
home  in  time  to  prevent  the  execution.  He  had 
fled  for  fear  that  they  would  kill  him.  The  bones 
were  those  of  an  animal.  The  prisoners  had  been 
advised  that,  as  they  would  certainly  be  convicted, 
their  only  chance  for  life  was  by  a  commutation 
of  punishment,  and  that  this  depended  on  their 
making  a  penitential  confession,  and  thereupon 
obtaining  a  recommendation  to  mercy  (jy). 

A  more  recent  case  which  created  some  stir  at  the 

(y)  I  Greenleafs  L.  of  Ev.  §  214,  n.  ;  and  see  the  case  of  the 
Perrys  {infra,  p.  333),  11  State  Trials,  463,  n.,  14  State  Trials,  1312-24, 
n.  to  p.  1312,  also  n.  to  p.  1310,  and  an  American  case  in  Wharton's 
Criminal  L.  of  the  U.  S.  p.  315,  and  a  case  mentioned  in  1  Leach, 
C.  C.  p.  264,  n. 

C.E.  I 
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time,  and  appears  to  have  ended  in  a  miscarriage 
of  justice,  illustrates  the  extraordinary  ideas  which 
induce  persons  to  make  false  confessions.  In  April, 
1879,  two  men,  named  Murphy  and  Bramiagan, 
were  convicted  at  Newcastle  Assizes  of  burglary, 
with  shooting,  at  Edlingham  Vicarage.  In  the 
autumn  of  1888,  nearly  ten  years  later,  two  men, 
named  Edgell  and  Richardson,  confessed  that  they 
committed  the  crime,  and  they  were  convicted  and 
sentenced  to  five  years'  penal  servitude,  while  Murphy 
and  Brannagan,  who  had  received  life  sentences, 
were  pardoned  and  compensated.  In  February, 
1889,  several  police  officers  were  charged  with 
perjury  at  the  first  trial  in  1879.  Edgell  and 
Richardson  were  the  principal  witnesses  against 
them,  and  upon  cross-examination  admitted  that 
they  had  been  told  by  a  solicitor,  before  they  con- 
fessed, that  they  could  not  be  punished,  as  two 
other  men  had  already  been  convicted  of  the  same 
offence  {z).      The   policemen  were    acquitted,   Mr. 

{z)  A  curious  vulgar  error  ;  a  distortion  of  the  fact  that  the  same 
person  cannot  be  tried  twice  for  the  same  offence.  A  remarkable 
instance  of  it  occurred  after  the  trial  of  four  men  at  the  Derby  Autumn 
Assizes,  1889,  before  Wills,  J.,  for  a  violent  assault  upon  a  constable 
during  a  poaching  affray  {Reg.  v.  Shaw  and  others,  13  Dec.  1889). 
They  were  convicted.  Soon  after  their  conviction,  two  or  three 
other  men,  believing  that  they  could  not  be  tried  for  the  offence 
of  which  Shaw  and  his  companions  had  been  convicted,  began  to 
boast  that  it  was  they  who  had  beaten  the  constable.  A  petition  was 
then  presented  to  the  Home  Secretary  on  behalf  of  the  convicted  men, 
and  a  prosecution  of  the  second  batch  was  instituted.  This  case  was 
tried  before  Hawkins,  J.  The  manner  in  which  the  evidence  of  the 
confessions  had  been  obtained  by  the  solicitor  who  had  defended  the 
first  four  men  was  open  to  serious  observation,  and  the  second  set 
were  acquitted.  Enough,  however,  had  been  ascertained  in  the  course 
of  the  most  careful  and  elaborate  inquiries  instituted  by  the  Home 
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Justice  Denman  saying,  in  his  summing  up,  that 
he  had  seldom  seen  a  case  in  which  the  conclusion 
seemed  more  certain  than  in  the  trial  of  1879,  and 
suggested  that  the  case  against  Murphy  and  Bran- 
nagan  was,  at  the  time  he  was  speaking,  even 
stronger  than  in  1879,  when  they  were  convicted. 
There  was  a  general  opinion  at  the  time  that  the 
confession  of  Edgell  and  Richardson  was  part  of  a 
scheme  to  get  the  other  two  men  released. 

The  State  Trials  contain  numerous  confessions  of 
witchcraft,  and  abound  with  absurd  and  incredible 
details  of  communications  with  evil  spirits,  which 
only  show  that  the  parties  were  either  impostors,  or 
the  involuntary  victims  of  invincible  self-delusion. 
One  kind  of  false  confession,  that  namely  of  being 
a  deserter,  is  so  common,  as  to  have  been  made  the 
subject  of  penal  repression  by  rendering  the  offender 
liable  to  be  treated  as  a  rogue  and  vagabond,  and 
to  be  imprisoned  for.  any  period  not  exceeding  three 
months  {a). 

A  distinguished  foreign  lawyer  well  observes,  that 
"  whilst  such  anomalous  cases  ought  to  render 
courts  and  juries  at  all  times  extremely  watchful  of 
every  fact  attendant  on  confessions  of  guilt,  the 
cases  should  never  be  invoked  or  so  urged  by  the 
accused's  counsel  as  to  invalidate  indiscriminately 

Office  to  make  it  doubtful,  at  least,  whether  the  evidence  of  the  injured 
constable  as  to  the  identity  of  the  first  four  men  could  be  relied  upon: 
and  they  were  released. 

{a)  44  &  45  Vict.  ch.  58,  sections  27  (3)  and  152  (The  Army  Act, 
1881),  following  20  Vict.  ch.  13,  s.  49,  which  was  repealed  by  38  & 
39  Vict.  ch.  66. 

I  2 
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all  confessions  put  to  the  jury,  thus  repudiating  those 
salutary  distinctionswhichthe  Court,  in  the  judicious 
exercise  of  its  duty,  shall  be  enabled  to  make. 
Such  a  use  of  these  anomalies,  which  should  be 
regarded  as  mere  exceptions,  and  which  should 
speak  only  in  the  voice  of  warning,  is  no  less  un- 
professional than  impolitic,  and  should  be  regarded 
as  offensive  to  the  intelligence  both  of  the  Court 
and  jury  "  (b). 

It  is  essential  to  justice,  that  a  confessional  state- 
ment, if  it  be  consistent,  probable,  anduncontradicted, 
should  be  taken  together,  and  not  distorted,  or  but 
partially  adopted.  "  It  is  a  rule  of  law,"  said  Lord 
Ellenborough,  "that  when  evidence  is  given  of  what 
a  party  has  said  or  sworn,  all  of  it  is  evidence  (sub- 
ject to  the  consideration  of  the  jury,  however,  as  to 
its  truth),  coming,  as  it  does,  in  one  entire  form 
before  them  ;  but  you  may  still  judge  to  what  parts 
of  the  whole  you  can  give  credit ;  and  also  whether 
that  part  which  appears  to  confirm  and  fix  the 
charge  does  not  outweigh  that  which  contains 
the  exculpation  "  (c).  On  the  trial  of  a  man  for 
a  murder  committed  twenty-four  years  before,  the 
principal  inculpatory  evidence  consisted  of  his 
confession,  which  stated  in  substance  that  he  was 
present  at  the  murder,  but  went  to  the  spot  without 
any  previous  knowledge  that  a  murder  was  intended, 
and   took  no  part  in  it.     It  was  urged  that  the 

(/>)  I  Hoffman's  Course  of  Legal  Study,  367. 

{c)  The  Trial  of  Lord  Cochrane  {Rex  v.  De  Beren^er  and  others, 
Gurney's  Shorthand  Report,  p.  479),  A  recent  account  of  this  famous 
trial  will  be  found  in  Lord  Cochrane's  Trial  before  Lord  Ellenborough, 
by  J.  B.  Atlay  (1897). 
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prisoner's  concurrence  must  be  presumed  from  his 
presence  at  the  murder,  but  Mr.  Justice  Littledale 
held  that  the  statement  must  be  taken  as  a  whole ; 
and  that  so  qualified,  it  did  not  in  fairness  amount 
to  an  admission  of  the  guilt  of  murder  (d) ;  and 
where  the  prisoner's  declaration,  in  which  she 
asserted  her  innocence,  was  given  in  evidence,  and 
there  was  evidence  of  other  statements  confessing 
guilt,  the  judge  left  the  whole  of  the  conflicting 
statements  to  the  jury  for  their  convsideration.  But 
where  there  is,  in  the  whole  case,  no  evidence 
adduced  in  support  of  the  prosecution  but  what  is 
compatible  with  the  assertion  of  innocence,  the 
judge  will  direct  an  acquittal  (e).  In  the  case  of 
StrahaUf  Paul  and  Bates  on  a  charge  of  selling  and 
converting  to  their  own  use  bonds,  with  which  they 
were  entrusted  for  safe  custody  as  bankers,  it  was 
unsuccessfully  contended,  that  the  admission  made 
by  the  prisoner  Strahan  must  be  accepted  in  its 
entirety  or  not  at  all,  and  that  it  would  then  fairly 
and  reasonably  lead  to  the  conclusion  that  he  had 
known  nothing  of  the  fraudulent  transactions  in 
which  the  other  prisoners  were  the  leading  actors, 
in  March,  1854 ;  but  Mr.  Baron  Alderson  told  the 
jury  that  they  were  not  bound  to  believe  either  the 
whole  or  any  part  of  the  statement  made  by  the 
prisoner  Strahan,  and  that  they  must  take  it  with 
this  consideration  as  one  of  the  circumstances  of 
the  case  and  no  more  (/). 

(d)  Rex  V.  Clewes,  4  C.  &  P.  221,  and  Shorthand  Report. 
((?)  Per  Garrow,  B.,  cited  in  Rex  v.  Jones,  2  C.  &  P.  629. 
(/)  -^^Jf-  V.   Strahan  and  others,   42    C.   C.   C.    Sess.   Pap.    695, 
Oct.  1855. 
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Of  the  credit  and  effect  due  to  a  confessional 
statement  the  jury  are  the  sole  judges :  they  must 
consider  the  whole  confession,  together  with  all  the 
other  evidence  in  the  case,  and  if  it  is  inconsistent, 
improbable,  or  incredible,  or  is  contradicted  or  dis- 
credited by  other  evidence,  or  is  the  emanation  of 
a  weak  or  excited  state  of  mind,  they  may  exercise 
their  discretion  in  rejecting  it,  either  wholly  or  in  part, 
whether  the  rejected  part  make  for  or  against  the 
prisoner(^).  On  the  trial  of  a  man  for  setting  fire  to  a 
stack  of  hay,  it  appeared  that  between  two  and  three 
o'clock  in  the  morning,  a  police  constable  attracted 
by  the  cry  of  fire  went  to  the  spot,  close  to  which  he 
met  the  prisoner,  who  told  him  that  a  haystack  was 
on  fire,  and  that  he  was  going  to  London ;  the 
policeman  asked  him  to  give  information  of  the  fire 
to  any  other  policeman  he  might  meet,  and  to 
request  him  to  come  and  assist.  Shortly  afterwards, 
on  his  way  towards  London,  the  prisoner  met  a 
sergeant  of  police  whom  he  informed  of  the  fire, 
stating  that  he  was  the  man  who  set  the  stack  on 
fire,  upon  which  he  was  taken  into  custody.  The 
sergeant  of  police,  on  cross-examination  by  the 
prisoner,  stated  that  the  magistrates  entertained  an 
opinion  that  he  was  insane,  and  directed  inquiries  to 
be  made,  from  which  it  appeared  that  he  had  before 
been  charged  with  some  offence  and  acquitted  on 
the  ground  of  insanity.  When  apprehended,  the 
prisoner  appeared  under  great  excitement ;  and  upon 
his  trial  he  alleged  that  he  had  been  confined  two 
years  in  a  lunatic  asylum,  and  had  been  liberated 

(.^)  Rex  V.  Hii^rgins,  3  C.  &  P.  603  ;  Kex  v.  Steptoe,  4  C.  &  P.  397  ; 
1  Greenleafs  L.  of  Ev.  §  218. 
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only  about  a  year  ago ;  that  his  mind  had  been 
wandering  for  some  time ;  and  that  passing  by  the 
place  at  the  time  of  the  fire,  he  was  induced,  in  a 
moment  of  delirium,  to  make  this  groundless  charge 
against  himself.  He  begged  the  Court  to  explain 
to  the  jury  the  different  result  that  would  follow 
from  his  being  acquitted  on  the  ground  of  insanity 
and  an  unconditional  acquittal ;  and  said  that  rather 
than  the  former  verdict  should  be  returned,  which 
would  probably  have  the  effect  of  immuring  him  in 
a  lunatic  asylum  for  the  rest  of  his  life,  he  would 
retract  his  plea  of  not  guilty,  and  plead  guilty  to  the 
charge.  Mr.  Justice  John  Williams  in  summing  up 
remarked,  that  there  did  not  appear  to  be  the  least 
evidence  against  the  prisoner  except  his  own  state- 
ment ;  and  that  it  was  for  the  jury  to  say,  consider- 
ing all  the  circumstances,  whether  they  believed  that 
statement  was  founded  in  fact,  or  whether  it  was,  as 
the  prisoner  alleged,  merely  the  effect  of  an  excited 
imagination  and  weak  mind.  The  prisoner  was 
acquitted  (h). 

It  is  obvious  that  every  caution  observed  in  the 
reception  of  evidence  of  a  direct  confession  ought 
to  be  more  especially  applied  in  the  admission  and 
estimation  of  the  analogous  evidence  of  statements 
which  are  only  indirectly  in  the  nature  of  confessional 
evidence  ;  since  such  statements,  from  the  nature  oi 
the  case,  must  be  ambiguous,  or  relate  but  obscurely 

{h)  Reg.  V.  Wilson,  Maidstone  Wint.  Ass.  1844.  The  same  view 
was  adopted  by  Wilde,  L.CJ.,  in  a  case  of  arson  at  Maidstone 
Spring  Assizes,  1847,  where  the  prisoner  to  conceal  his  disgrace 
refused  to  eive  his  name. 
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to  the  corpus  delicti  (/).  "  Hasty  confessions,"  says 
Sir  Michael  Foster,  "  made  to  persons  having  no 
authority  to  examine,  are  the  weakest  and  most 
suspicious  of  all  evidence.  Proof  may  be  too  easily 
procured,  words  are  often  misreported, — whether 
through  ignorance,  inattention,  or  malice,  it  mattereth 
not  to  the  defendant,  he  is  equally  affected  in  either 
case  ;  and  they  are  extremely  liable  to  misconstruc- 
tion and  withal  this  evidence  is  not  in  the  ordinary 
course  of  things  to  be  disproved  by  that  sort  of 
negative  evidence  by  which  the  proof  of  plain  facts 
may  be  and  often  is  confronted"  ik).  "  How  easy 
is  it,"  it  has  been  well  said,  "  for  the  hearer  to  take 
one  word  for  another,  or  to  take  a  word  in  a  sense 
not  intended  by  the  speaker,  and  for  want  of  an 
exact  representation  of  the  tone  of  voice,  emphasis, 
countenance,  eye,  manner  and  action  of  the  one  who 
made  the  confession,  how  almost  impossible  it  is  to 
make  third  persons  understand  the  exact  state  of 
his  mind  and  meaning !  For  these  reasons  such 
evidence  is  received  with  great  distrust  and  under 
apprehension  for  the  wrong  it  may  do  "  (/). 

Upon  the  trial  of  a  man  for  the  murder  of  a 
woman,  who  had  been  brutally  assaulted  by  three 
men,  and  died  from  the  injuries  she  received,  it 
appeared  that  one  of  the  offenders,  at  the  time  of 
the  commission  of  the  outrage,  called  another  of 

(?)  See  infra,  p.  323,  for  this  term. 

{k)  Foster's  Discourses  on  the  Crown  Law,  Disc.  I.  ch.  3,  p.  243; 
and  see  i  Greenleafs  L.  of  Ev.  §  214. 

(/)  In  Resp.  V,  Fields,  Peck's  Rep.  140  (Am.),  quoted  in  i  Taylor's 
L.  of  Ev.,  loth  ed.,  p.  605. 
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them  by  the  prisoner's  name,  from  which  circum- 
stance suspicion  attached  to  him.  A  person  deposed 
that  he  met  the  prisoner  at  a  public  house,  and 
asked  him  if  he  knew  the  woman  who  had  been  so 
cruelly  treated,  and  that  he  answered,  "  Yes,  what 
of  that  ?  "  The  witness  said,  that  he  then  asked 
him  if  he  was  not  one  of  the  parties  concerned  in 
that  affair  ;  to  which  he  answered,  according  to  one 
account,  "  Yes,  I  was  ;  and  what  then  ?  "  or,  as 
another  account  states,  "  If  I  was,  what  then  ?  "  It 
appeared  that  the  prisoner  was  intoxicated,  and  that 
the  questions  were  put  with  a  view  of  ensnaring 
him ;  but,  influenced  by  this  imprudent  language, 
the  jury  convicted  him,  and  he  was  executed.  The 
real  offenders  were  discovered  about  two  years 
afterwards,  and  two  of  them  were  executed  for  this 
very  offence,  and  admitted  their  guilt ;  the  third 
having  been  admitted  to  give  evidence  for  the 
Crown  (m). 

But  in  the  most  debased  persons  there  is  an 
involuntary  tendency  to  truth  and  consistency, 
except  when  the  mind  is  on  its  guard,  and  studiously 
bent  upon  concealment;  and  this  law  of  our  nature 
sometimes  gives  rise  to  minute  and  unpremeditated 
acts  of  great  weight.  In  the  memorable  case  of 
Eugene  Aram,  who  was  tried  in  1759  for  the 
murder  of  Daniel  Clark,  an  apparently  slight 
circumstance  in  the  conduct  of  his  accomplice,  led 
to  his  conviction  and  execution.  About  thirteen 
years   after  the  time   of  Clark's  being  missing,   a 

(;«)  Jiex  V.   Coleman,  Kingston  Spring  Ass.,   1749.     4  Celebrated 
Trials,  344;  3  Par.  &  Fonbl.  Med.  Jur.,  ed.  of  1823,  p.  143,  n. 
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labourer,  employed  in  digging  for  stone  to  supply 
a  limekiln  near  Knaresborough,  discovered  a  human 
skeleton  near  the  edge  of  the  cliff.  It  soon  became 
suspected  that  the  bones  were  those  of  Clark,  and  the 
coroner  held  an  inquest.  Aram  and  one  Houseman 
were  the  persons  who  had  last  been  seen  with 
Clark,  on  the  night  before  he  was  missing.  House- 
man was  summoned  to  attend  the  inquest,  and 
discovered  signs  of  uneasiness :  at  the  request  of 
the  coroner  he  took  up  one  of  the  bones,  and  in 
his  confusion  dropped  this  unguarded  expression, 
"  This  is  no  more  Daniel  Clark's  bone  than  it  is 
mine ;  "  from  which  it  was  concluded,  that  if  he 
was  so  certain  that  the  bones  before  him  were  not 
those  of  Clark,  he  could  give  some  account  of 
Clark's  bones.  He  was  pressed  with  this  observa- 
tion, and,  after  various  evasive  accounts,  he  stated 
that  he  had  seen  Aram  kill  Clark,  and  that  the 
body  was  buried  in  St.  Robert's  Cave,  with  the 
head  to  the  right  in  the  turn  at  the  entrance  of  the 
cave,  and  upon  search,  pursuant  to  his  statement, 
the  skeleton  of  Clark  was  found  in  St.  Robert's 
Cave,  buried  precisely  as  he  had  described  it. 
Aram  was  consequently  apprehended  and  tried  at 
York  in  1759,  Houseman  being  the  sole  witness 
against  him.  He  was  convicted  and  executed,  after 
having  made  a  confession  of  the  crime  (n). 

A  remarkable  fact  of  the  same  kind  occurred  in 
the  case  of  one  of  three  men  convicted,  in  February, 

(«)  Life  and  Trial  of  Eugene  Aram,  1759.  Best  edition  printed  at 
Richmond,  1832.  See  Ann.  Reg.  T759,  p.  360  :  4  Celebrated  Trials, 
243,  and  2  Diet,  of  Nat.  Biog.,  article  Aram,  Eugene. 
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1807,  of  a  murder  on  Hounslow  heath.  In  conse- 
quence of  disclosures  made  by  an  accompHce,  a 
poHce-officer  apprehended  the  prisoner  four  years 
after  the  murder  on  board  the  '  Shannon '  frigate, 
in  which  he  was  serving  as  a  marine.  The  officer 
asked  him  in  the  presence  of  his  captain  where  he 
had  been  about  three  years  before  ;  to  which  he 
answered  that  he  was  employed  in  London  as  a 
day-labourer.  He  then  asked  him  where  he  had 
been  employed  that  time  four  years  :  the  man 
immediately  turned  pale,  and  would  have  fainted 
away  had  not  water  been  administered  to  him. 
These  marks  of  emotion  derived  their  weight  from 
the  latency  of  the  allusion — no  express  reference 
having  been  made  to  the  offence  with  which  the 
prisoner  was  charged — and  from  the  probability 
that  there  must  have  been  some  secret  reason  for 
his  emotion  connected  with  the  event  so  obscurely 
referred  to,  particularly  as  he  had  evinced  no  such 
feeling  upon  the  first  question,  which  referred  to 
a  later  period  (o). 

The  conduct  of  a  person  accused  of  a  crime,  the 
things  he  says  and  does,  or  the  letters  he  writes, 
are  often  important  pieces  of  indirect  confessional 
evidence,  which  may  prove  his  guilt  conclusively. 
On  the  morning  of  Oct.  21st,  i8gi,  at  about 
3  A.M.,  a  young  woman  named  Clover,  who  lived 
in  Lambeth,  was  taken  violently  ill,  and  died  at 
about  9  A.M.  A  local  practitioner  gave  a  certificate 
of  death  from  syncope  caused  by  delirium  tremens, 

{0)  Rex  V.  Haggerty  and  others^  6  Celebrated  Trials,  19  ;  and  O.  B. 
Sessions  Papers,  1807,  130. 
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No  suspicion  of  foul  play  was  aroused,  and  the  girl 
was  buried  without  any  further  inquiry.  In  the 
following  spring  suspicions  accumulated  against  a 
man  known  as  Dr.  Neill  with  regard  to  the  deaths 
of  other  women,  and  on  May  5th,  1892,  Clover's 
body  was  exhumed,  and  an  examination  showed 
that  death  had  undoubtedly  been  caused  by 
strychnine.  Up  to  within  a  week  or  so  previously 
there  had  been  no  suggestion  that  the  woman  had 
died  anything  but  a  natural  death,  and  strychnine 
had  not  been  mentioned  at  all.  Upon  the  trial  of 
this  man  in  October,  1892,  for  the  murder  of  Clover, 
the  most  striking  evidence  against  him  was,  that 
about  a  week  after  Clover's  death  he  asked  his 
landlady's  daughter  to  go  up  to  the  house  where 
Clover  had  lived,  as  he  had  heard  that  a  girl  had 
been  poisoned  there,  and  he  wanted  to  know  if 
that  was  the  case.  His  request  was  refused,  and 
no  further  notice  of  it  was  taken  at  the  time.  On 
Nov.  26th,  1891,  a  well-known  West-end  doctor 
received  a  letter  (undoubtedly  in  prisoner's  hand- 
writing) stating  that  Clover  had  been  poisoned  with 
strychnine,  accusing  the  doctor  of  murder,  and 
demanding  ;f2,500  as  the  price  of  silence.  This 
letter  the  doctor  immediately  sent  to  the  police,  but 
after  a  few  attempts  to  discover  the  author,  it  was 
considered  as  a  mere  mad  attempt  to  levy  blackmail. 
When  the  murder  was  subsequently  discovered  and 
investigated,  it  became  obvious  that  these  state- 
ments, made  at  a  time  when  there  was  no  sugges- 
tion of  murder,  and  when  no  one  in  the  world 
except  the  murderer  could  have  known  that 
strychnine   was    the    cause    of    death,    were    the 
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strongest  possible  evidences  of  guilt.  The  prisoner 
was  convicted  and  executed,  and  had  undoubtedly 
been  the  author  of  other  similar  crimes  perpetrated 
for  the  purposes  of  levying  blackmail  [p). 

To  this  head  may  be  referred  the  acts  of  con- 
cealment, disguise,  flight,  and  other  indications  of 
mental  emotion  usually  found  in  connection  with 
guilt  {q).  By  the  common  law,  flight  was  con- 
sidered so  strong  a  presumption  of  guilt,  that  in 
cases  of  treason  and  felony  it  carried  the  forfeiture 
of  the  party's  goods,  whether  he  were  found  guilty 
or  acquitted  (r) ;  and  the  officer  always,  until  the 
abolition  of  the  practice  by  statute  (s),  called  upon 
the  jury,  after  verdict  of  acquittal,  to  state  whether 
the  party  had  fled  on  account  of  the  charge  (/) .  These 
several  acts  in  all  their  modifications  are  indications 
of  fear  ;  but  it  would  be  harsh  and  unreasonable  to 
interpret  them  invariably  as  indications  of  guilty 
consciousness,  and  greater  weight  has  sometimes 
been  attached  to  them  than  they  have  fairly  war- 
ranted. Doubtless  the  manly  carriage  of  integrity 
always  commands  the  respect  of  mankind,  and  all 

{p)  Reg.  V.  Neill  or  Creaffty  116  C.  C  C.  Sess.  Pa.  141 7.  See  the 
Times,  Oct.  i8th  et  seg.,  1892. 

{q)  See  Rex  v.  Crossfield,  26  State  Trials,  i,  216  ^/  seq. 

(r)  •'  For  he  hath  done  what  in  him  lay  to  stop  the  course  of  public 
justice."  See  Foster's  Discourses  on  the  Crown  Law,  Disc.  I.  chaps, 
ii.  and  iii.  pp.  272  and  286.  Cf.  Co.  Litt.  s.  745,  p.  391a;  Co.  Rep. 
XII.  121. 

(s)  7  &  8  Geo.  IV.  cap.  28,  s.  5,  which  is  itself  repealed  by  the 
Statute  Law  Revision  Act,  1888  (51  &  52  Vict.  ch.  57),  but  so  that  the 
old  law  does  not  revive. 

(0  See  State  Trials  -passim.  It  needs,  however,  a  good  deal  of 
looking  before  a  case  of  acquittal  is  found. 
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tribunals  do  homage  to  the  great  principles  from 
which  consistency  springs  ;  but  it  does  not  follow, 
because  the  moral  courage  and  consistency  which 
generally  accompany  the  consciousness  of  upright- 
ness raise  a  presumption  of  innocence,  that  the 
converse  is  always  true.  Men  are  differently 
constituted  as  respects  both  animal  and  moral 
courage,  and  fear  may  spring  from  causes  very 
different  from  that  of  conscious  guilt ;  and  every 
man  is  therefore  entitled  to  a  candid  construction 
of  his  words  and  actions,  particularly  if  placed  in 
circumstances  of  great  and  unexpected  difficulty  (w). 
Mr.  Justice  Abbott  on  a  trial  for  murder  where 
evidence  was  given  of  flight,  observed  in  his  charge 
to  the  jury,  that  "a  person,  however  conscious  of 
innocence,  might  not  have  courage  to  stand  a  trial ; 
but  might,  although  innocent,  think  it  necessary  to 
consult  his  safety  by  flight."  "  It  may  be,"  added 
the  learned  judge,  "  a  conscious  anticipation  of 
punishment  for  guilt,  as  the  guilty  will  always 
anticipate  the  consequences  ;  but  at  the  same  time 
it  may  possibly  be,  according  to  the  frame  of  mind^ 
merely  an  inclination  to  consult  his  safety  by  flight 
rather  than  stand  his  trial  on  a  charge  so  heinous 
and  scandalous  as  this  is  "  (x).  In  his  charge  to 
the  jury  upon  the  trial  of  Professor  Webster  for 
murder.  Chief  Justice  Shaw  of  Massachusetts,  said, 
"  Such  are  the  various  temperaments  of  men,  and 
so  rare  the  occurrence  of  the  sudden  arrest  of  a 
person  upon  the  charge  of  a  crime  so  heinous,  that 

{]()  Per  Gurney,  B.,  in  AV^.  v.  Belaney ;  see  pp.  387-393,  infra,  where 
the  facts  of  this  case  are  given  at  length. 
[%)  Rex  V.  Domiall,  Shorthand  Report  by  Frazer  (1817),  pp.  175,  176. 
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who  of  US  can  say  how  an  innocent  or  a  guilty  man 
ought  or  would  be  likely  to  act  in  such  a  case  ?  or 
that  he  was  too  much  or  too  little  moved  for  an 
innocent  man  ?  Have  you  any  experience  that  an 
innocent  man,  stunned  under  the  mere  imputation 
of  such  a  charge,  will  always  appear  calm  and 
collected  ?  or  that  a  guilty  man,  who  by  knowledge 
of  his  danger  might  be  somewhat  braced  up  for  the 
consequences,  would  always  appear  agitated  or  the 
reverse  "  (y). 

It  is  not  possible  to  lay  down  any  express  test  by 
which  these  various  indications  may  be  infallibly 
referred  to  any  more  specific  origin  than  the 
operation  of  fear.  Whether  that  fear  proceeds  from 
the  consciousness  of  guilt,  or  from  the  apprehension 
or  undeserved  disgrace  and  punishment,  and  from 
deficiency  of  moral  courage,  is  a  question  which 
can  be  judged  of  only  by  reference  to  concomitant 
circumstances.  Prejudice  is  often  epidemic,  and 
there  have  been  periods  and  occasions  when  public 
indignation  has  been  so  much  and  so  unjustly 
aroused,  as  reasonably  to  deter  the  boldest  mind 
from  voluntary  submission  to  the  ordeal  of  a  trial. 
The  consciousness  that  appearances  have  been 
suspicious,  even  where  suspicion  has  been  un- 
warrantable, has  sometimes  led  to  acts  of  conduct 
apparently  incompatible  with  innocence,  and  drawn 
down  the  unmerited  infliction  of  the  highest  penalty. 
The  inconclusiveness  of  these  circumstances  is 
strikingly  exemplified  by    a    case   mentioned  in  a 

{y)  Bemis's  Rep.  486  (1850).     Two  other  reports  are  extant  of  the 
same  date,  one  printed  in  Boston  and  one  in  London. 


128         INCULPATORY    MORAL    INDICATION&.    [CHAP.  III. 

preceding  page,  where  the  magistrate  was  so  fully 
convinced  of  the  prisoner's  innocence,  that  he 
allowed  him  to  go  at  large  on  hail  to  appear  at 
the  assizes.  The  coroner's  inquest  having  brought 
in  a  verdict  of  'guilty'  against  him,  he  endeavoured 
to  escape  from  the  danger  of  a  trial  in  the  excited 
state  of  public  feeling  by  flight ;  but  was  sub- 
sequently apprehended,  convicted,  and  executed  on 
a  charge  of  murder,  of  which  he  was  unquestionably 
guiltless  (z). 

In  the  endeavour  to  discover  truth,  no  legitimate 
evidence  should  be  excluded ;  but  great  care  should 
be  exercised  to  prevent  an  undue  importance  being 
givento  circumstances  not  necessarily  irreconcileable 
with  innocence  although  they  may  create  suspicions. 
Circumstances  of  such  a  character  are  mere  make- 
weights, and  nothing  can  be  more  dangerous  than 
to  eke  out  a  weak  case  by  attributing  to  them  an 
importance  which  they  ought  not  to  possess  {a). 

Section   7. 

the   suppression,  destruction,  fabrication,  and 
simulation  of  evidence. 

The  suppression  or  destruction  of  pertinent 
evidence    is   always  a  prejudicial   circumstance   of 

{z)  Rex  V.  Coletnan,  vide  supra,  p.  121  ;  and  see  the  case  of  Rex  v. 
Green  and  others,  14  State  Trials,  1199,  where  several  persons,  one  ol 
whom  had  voluntarily  surrendered,  were  convicted  in  Scotland  and 
executed,  at  a  period  of  great  excitement  against  Englishmen,  upon  a 
groundless  charge  of  piracy  and  murder. 

(a)  See  observations  of  Abbott,  J.,  in  Rex.  v.  Doftnall,  supra,  p.  126, 
and  of  Shaw,  C.J.,  in  Prof.  Websiers  case,  referred  to  supra,  p.  126. 
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great  weight ;  for  it  naturally  leads  to  the  inference 
that  such  evidence,  if  it  were  produced,  would 
operate  unfavourably  to  the  party  in  whose  power  it 
is  to  produce  it,  and  who  withholds  it  or  has  wilfully 
and  without  good  reason  deprived  himself  of  the 
power  of  producing  it  (b). 

A  chimney-sweeper  having  found  a  jewel,  took  it 
to  a  jeweller  to  ascertain  its  value ;  who,  having 
removed  it  from  the  socket,  gave  him  three-half- 
pence, and  refused  to  return  it.  The  friends  of  the 
finder  encouraged  him  to  bring  an  action  against 
the  jeweller  ;  and  Lord  Chief  Justice  Pratt  directed 
the  jury,  that  unless  the  defendant  produced  the 
jewel,  and  showed  it  not  to  be  of  the  finest  water, 
they  should  presume  the  strongest  against  him,  and 
make  the  value  of  the  best  jewels  the  measure  of 
their  damages  (c).  In  an  action  of  trover  for  a 
diamond  necklace  which  had  been  unlawfully  taken 
out  of  the  owner's  possession,  it  appeared  that  some 
of  the  diamonds  were  seen  shortly  afterwards  in  the 
defendant's  possession,  and  that  he  could  give  no 
satisfactory  account  how  he  came  by  them  :  the  jury 
were  directed  to  presume  that  the  whole  set  of 
diamonds  had  come  to  the  defendant's  hands,  and 
that  the  full  value  of  the  whole  was  the  proper 
measure  of  damages  (d).  On  an  ejectment  involving 
the  title  to  large  estates  in  Ireland,  the  question 
being  whether  the  plaintiff  was  the  legitimate  son 
of  Lord  Altham,  and  therefore  prior  in  right  to  the 

{d)  Starkie's  L.  of  Ev.,  4th  ed.  1853,  pp   755  et  seq. 

(f)  Armorie  V. Delamirie,  i  Strange,  505,  i  Smith,  L.C.,  nth  Ed., 356 

{d)  Mortimer  v.  Cradock.,  7  Jur.  45. 

C.E.  K 
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defendant,  who  was  his  brother,  it  was  proved  that 
the  defendant  had  procured  the  plaintiff,  when    a 
boy,  to  be  kidnapped  and  sent  to  America,  and  on 
his  return,  fifteen  years  afterwards,  on  occasion  of 
an  accidental  homicide,  had  assisted  in  an  unjust 
prosecution  against  him  for  murder  :   it  was  held 
that  these  circumstances  raised  a  violent  presump- 
tion of  the   defendant's  knowledge  of  title   in  the 
plaintiff;  and  the  jury  were  directed  that  the  sup- 
pressor and  the  destroyer  were  to  be  considered  in 
the  same  light  as  the  law  considers  a  spoliator,  as 
having  destroyed  the  proper  evidence  ;  that  against 
him,  defective  proof,  so  far  as  he  had  occasioned 
such  defect,  must  be  received,  and  everything  pre- 
sumed to  make  it  effectual ;  and  that  if  they  thought 
the  plaintiff  had  given  probable  evidence  of  his  being 
the  legitimate  son  of  Lord  Altham,  the  proof  might 
be  turned  on  the  defendant,  and  that  they  might 
expect  satisfaction  from  him  that  his  brother  died 
without  issue  (e).      On   a  bill  filed  against  a  defen- 
dant   who    had    destroyed    a   deed  by    which    the 
plaintiff   claimed  under    certain    limitations  a  real 
estate,  secondary  evidence  was  given  of  the  limita- 
tions in  the  deed  ;  but  the  evidence,  as  the  witnesses 
gave  it,  was  of  limitations  which  could  not  legally 
take  effect,  being  of  a  term  of  years  after  an  indefinite 
failure  of  issue, — Sir  Joseph  Jekyll,  the   Master  of 
the  Rolls,  said  that  as  against  the  man  who  had 
destroyed  the  instrument  which  would  have  shown 

{e)  Craig  d.  Annesley  v.  Earl  0/  Aff^lesea,  17  State  Trials,  11 39, 
1416  J  and  see  the  Tracy  Peerage,  10  CI.  &  F.  154;  Clunnes  v. 
Pezzey,  i  Camp.  8  ;  Lawton  v.  Sweeney,  8  Jurist,  964  ;  i  Greenleaf 's 
L.  of  Ev.  §  37. 
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what  the  rights  of  the  plaintiff  were,  he  would  pre- 
sume even  what  the  plaintiff  had  not  proved,  that 
the  limitation  was  to  take  place  after  the  failure  of 
issue  in  the  lifetime  of  a  person  then  in  being  (/). 

The  foregoing  illustrations  of  the  rule  of  evidence 
under  consideration  are  among  the  most  remarkable 
recorded  cases  of  its  application  ;  nor  are  they  the 
less  pertinent  because  they  arose  in  civil  cases,  since 
the  general  principles  of  evidence  are  the  same  in 
all  cases,  whether  civil  or  criminal ;  and  no  incon- 
siderable proportion  of  the  criminal  trials  which 
occur  present  examples  of  its  practical  bearing  and 
effect  {g). 

Amongst  the  most  forcible  of  presumptive  indica- 
tions may  be  mentioned,  all  attempts  to  pollute  or 
disturb  the  current  of  truth  or  justice,  or  to  prevent 
a  fair  and  impartial  trial,  by  endeavours  to  intimi- 
date, suborn,  bribe,  or  otherwise  tamper  with  the 
prosecutor,  or  the  witnesses,  or  the  officers  or 
ministers  of  justice,  the  concealment,  suppression, 
destruction,  or  alteration  of  any  article  of  real  evi- 
dence ;  any  of  which  acts,  clearly  brought  home  to 
the  prisoner,  or  his  agents,  are  of  a  most  prejudicial 
effect,  as  denoting  on  his  part  a  consciousness  of 
guilt,  and  a  desire  to  evade  the  pressure  of  facts 
tending  to  establish  it  (h).  Perhaps  in  no  case  have 
circumstances  of  this  kind  told  with  such  fatal  effect 

(/)  Dalston  v.  Coatswortk,  i  P.  Wms.  731. 

{g)  Rex  \.  De  la  Motte,  per  BuUer,  J.,  21  State  Trials,  687,810; 
Rex  V.  Burdett^  4  B.  &  Aid.  at  p.  122. 

{h)  Rex  V.  Crossficld,  26  State  Trials,  i,  217;  Rex  v.  Donellan^ 
pp.  380-386,  infra  J  Reg.  v.  Palmer,  pp.  394-403,  infra. 

K  2 
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as  in  that  of  Donellan,  who  was  convicted  of  the 
murder  of  Sir  Theodosius  Boughton  by  poison. 
The  prisoner,  after  having  administered  the  fatal 
draught  in  the  form  of  medicine,  rinsed  out  the  phial 
which  had  contained  it,  and  when  that  fact  was 
stated  before  the  coroner,  he  was  observed  to  check 
the  witness  by  pulling  her  sleeve.  In  his  charge  to 
the  jury,  Mr.  Justice  Buller  laid  great  stress  upon 
these  circumstances.  "  Was  there  anything  so 
likely,"  said  the  learned  judge,  '*  to  lead  to  a  dis- 
covery as  the  remains,  however  small  they  might 
have  been,  of  medicine  in  the  bottle  ?  But  that  is 
destroyed  by  the  prisoner.  .  .  .  Then  as  to  the 
conduct  of  the  prisoner  before  the  coroner.  Lady 
Boughton  had  mentioned  the  circumstance  of 
the  prisoner's  rinsing  out  the  bottle — one  of  the 
coroner's  jury  swears  that  he  saw  him  pull  her  by 
the  sleeve.  Why  did  he  do  that  ?  If  he  was 
innocent,  would  it  not  be  his  wish  and  anxious 
desire,  as  he  expresses  in  his  letter,  that  all  possible 
inquiry  should  be  made  ?  What  passes  afterwards  ? 
When  they  got  home,  the  prisoner  tells  his  wife 
that  Lady  Boughton  had  given  this  evidence 
unnecessarily;  that  she  was  not  obliged  to  say 
anything  but  in  answer  to  questions  that  were  put 
to  her,  and  that  the  question  about  rinsing  out  the 
bottles  was  not  asked  her.  Did  the  prisoner  mean 
that  she  should  suppress  the  truth  ?  .  .  .  If  he  was 
innocent,  how  could  the  truth  affect  him  ?  but  at 
that  time  the  circumstance  of  rinsing  out  the  bottles 
appeared  even  to  him  to  be  so  decisive  that  he 
stopped  her  on  the  instant,  and  blamed  her  after- 
wards for  having  mentioned  it.      All  these,"  said 
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the  learned  judge,  "  are  very  strong  facts  to  show 
what  was  passing  in  the  prisoner's  own  mind  "  {i). 

In  a  case  already  mentioned,  the  prisoner,  who 
was  helping  in  the  house  of  a  medical  man,  had 
given  to  his  wife  a  cup  of  tea,  which  tasted  very 
hot  and  unpleasant.  After  taking  it,  the  mistress 
had  been  very  ill.  A  few  days  later  the  mistress 
was  in  the  kitchen,  and  mixed  herself  some  brandy 
and  water  in  a  cup.  She  went  into  the  garden, 
leaving  the  teacup  on  the  kitchen  table.  When 
she  came  back  she  tasted  the  brandy  and  water,  and 
exclaimed,  "  What  a  disagreeable  taste  ;  it  is  exactly 
like  the  tea."  At  that  moment  the  prisoner  drew 
the  cloth  off  the  kitchen  table,  and  the  teacup  was 
broken.  The  pieces  were  thrown  away,  but  after- 
wards recovered,  when  they  were  found  to  be  coated 
with  a  sediment  which,  upon  being  analysed,  turned 
out  to  be  corrosive  sublimate  {k). 

Other  facts  of  the  same  kind  are  the  common 
cases  of  the  obliteration,  effacing,  or  otherwise 
removing  marks  of  ownership  or  identity  from 
plate,  linen,  or  other  articles  of  property,  or  of 
stains  of  blood,  or  other  matter  from  the  person 
or  dress  of  the  accused,  or  the  alteration  of  an 
article  so  as  to  make  it  difficult  to  identify  it,  or 
the  suggestion  or  insinuation  of  false,  groundless, 
or  deceptive  hypotheses,  or  explanations  in  order 
to    neutralize    or    account    for    adverse    facts    or 

(/)  Gurney's  Shorthand  Report,  referred  to  supra,  p.  44.  See 
pp.  381-386,  z'nfra,  for  the  facts  of  the  case. 

{k)  Reg.  V.  Sarah  Kibbler,  Warwick  Autumn  Ass.,  1889,  coram 
Wills,  J. 
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appearances.  It  is  on  the  same  principle  that, 
by  statute,  if  any  person  on  board  a  vessel  which 
is  chased  by  an  officer  of  the  preventive  service 
shall  throw  overboard,  stave,  or  destroy  any  part 
of  her  lading,  the  vessel  is  declared  to  be  forfeited  ; 
and  that  goods  liable  to  duty  concealed  on  board 
any  vessel  are  also  declared  to  be  forfeited  (/)  ; 
and  that  other  similar  statutable  presumptions  have 
been  created  ;  and  that  whenever  absent  witnesses 
are  so  mixed  up  with  transactions  before  the  Court 
as  to  give  rise  to  adverse  comments,  it  is  the 
common  practice  to  prove  the  cause  of  their  non- 
attendance,  as,  for  instance,  death,  illness,  or  their 
having  quitted  the  country  (m). 

Another  fact  of  this  kind  is  the  attempt  to 
prevent  post-mortem  examination  by  the  premature 
interment  of  human  remains,  under  the  pretext  that 
it  is  rendered  necessary  by  the  state  of  the  body, 
since  it  cannot  but  be  known  that  such  examina- 
tion will  always  furnish  important,  and  generally 
conclusive,  evidence  of  the  cause  of  death  {n).  So 
also  is  the  concealment  of  death  by  the  destruction 
or  attem.pted  destruction  of  human  remains  (o)  ; 
but    in    this    case   the   presumption   of  criminality 

(/)  8  &  9  Vict.  c.  87,  ss.  5  {d),  6,  and  29.  See  now  the  Customs 
Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  ss.  177,  179,  180,  183,  &c. 

(w)  Per  Pollock,  L.C.B.,  in  Cowper  v.  French,  Exch.  N.  P.  July 
10th,  1850. 

(«)  Rex  V.  Doftcllan,  p.  384,  zfifra ;  Rex  v.  Dottnall,  p.  376,  infra ; 
Rex  V.  Pahner,  Gurney's  S.  H.  Rep.,  and  infra,  p.  399. 

[p)  Rexw.  Gar  (telle,  \  Celebrated  Trials,  400  ;  Rex  v.  Cook,  Leicester 
Ass.  1834,  p.  341,  infra;  Reg.  v.  Good,  16  C.  C.  C.  Sess.  Pap.  233; 
Reg.  V.  Schneider,  129  C.  C.  C.  Sess.  Pap.  loi  ;  p.  341,  infra  ;  Rex  v. 
Crippen,  pp.  494-505,  infra. 
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results  from  the  act  of  concealment  rather  than 
from  the  nature  of  the  means  employed,  however 
revolting,  which  must  be  regarded  only  as  incidental 
to  the  fact  of  concealment  and  not  as  aggravating 
the  character  and  tendency  of  the  act  itself.  Where 
a  prisoner  tried  for  murder  admitted  that  he  had 
cut  off  the  head  and  legs  from  the  trunk  of  a  female, 
and  concealed  the  remains  in  several  places,  but 
alleged  that  her  death  had  taken  place  by  accident 
while  she  was  in  his  company,  and  that  in  the 
alarm  of  the  moment,  and  to  prevent  suspicion,  he 
had  determined  to  conceal  the  death,  Lord  Chief 
Justice  Tindal  told  the  jury  that  the  concealment 
of  death  under  such  circumstances  had  always  been 
considered  to  be  a  point  of  the  greatest  suspicion, 
but  that  this  evidence  must  be  received  with  a 
certain  degree  of  modification,  and  especially  in  a 
case  where  the  feelings  might  be  excited  by  the 
singular  means  of  concealment  adopted  by  the 
prisoner ;  that  this  point  of  evidence  was  therefore 
for  the  consideration  of  the  jury,  and  that  it  was 
for  them  to  judge  how  far  it  was  a  proof  of  the 
prisoner's  guilt ;  but  the  mere  general  fact  of  the 
concealment,  added  the  learned  judge,  is  to  be  con- 
sidered, and  not  the  circumstances  under  which  it 
took  place  {p). 

So,  too,  in  cases  where  it  is  a  question  whether 
death  has  occurred  accidentally  or  from  suicide,  or 
is  attributable  to  murder,  concealment  of  the  body 
is  often  a  grave  inculpatory  fact.     In  a  case  tried 

{p)  Rex-v.  Greenacre,  C.  C.  C.  Sess.  Pap.  April,  1837 ;  8  C.  &  P.  35  ; 
and  see  Professor  Webster's  case,  Bemis's  Report. 
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at  Edinburgh  (1889),  it  was  proved  that  the  prisoner 
and  the  deceased,  a  man  named  Rose,  who  were 
casual  touring  acquaintances,  took  a  lodging 
together,  about  July  the  13th.  On  the  i6th  they 
climbed  Goat  Fell  together.  Late  that  night, 
prisoner,  who  had  been  using  a  false  name, 
returned  alone  to  the  lodgings  and  carried  off 
both  his  own  and  Rose's  property,  leaving  the 
bill  unpaid.  Rose's  body  was  afterwards  found 
hidden  by  stones  near  a  cliff  over  which  he  might 
have  fallen  in  descending  Goat  Fell.  The  medical 
evidence  was  divided  as  to  whether  his  injuries 
were  more  probably  caused  by  a  fall  or  by  blows 
from  a  stone.  The  defence  was  that  Rose  met 
his  death  by  an  accident,  that  the  prisoner  had 
parted  with  him  previously,  and  having  decamped 
with  his  property,  was  afraid  to  come  forward  when 
inquiries  were  made.  This  theory  left  it  unexplained 
as  to  how  the  body  became  covered  up,  or  who  did 
it,  or  what  reason  there  was  for  doing  it.  The  jury 
by  a  majority  found  the  prisoner  guilty  of  murder  (q). 

Other  such  facts  are  the  officious  affectation  of 
grief  and  concern  as  an  artifice  to  prevent  or  avert 
suspicion,  false  representations  as  to  the  state 
of  a  party's  health,  or  the  utterance  of  obscure  or 
mysterious  predictions  or  allusions,  the  pretence  of 
supernatural  dreams,  noises,  or  other  omens  or  in- 
timations (r),  calculated  to  prepare  the  connections 
for  the  event  of  sudden  death,  and  to  diminish  the 

[q]  Reg.  V.  Laurie.     See  Times,  November  9th  and  nth,  1889. 
(r)  Rex  V.  Blandy,  18  State  Trials,  1 1 17,  1 179  ;  Rex  v.  Patchy  p.  444, 
infra. 
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surprise  and  alarm  which  naturally  follow  such  an 
event.  A  woman  who  was  convicted  of  murder, 
about  a  month  before  the  catastrophe  told  the 
mother  of  an  infant  child  whom,  as  well  as  her  own 
husband  and  child,  she  poisoned,  that  she  had  had 
her  fortune  told,  and  that  within  six  weeks  three 
funerals  would  go  from  her  door,  those  of  her 
husband  and  son  and  the  child  of  the  person  she 
was  addressing  (s). 

A  case  tried  in  the  Supreme  Court  of  Massa- 
chusetts affords  a  useful  illustration  of  the  value  of 
this  kind  of  evidence.  Sarah  Jane  Robinsoti,  a 
widow,  was  charged  with  the  murder  of  her  brother- 
in-law.  Freeman,  by  arsenical  poisoning.  Freeman 
had  a  wife  and  two  children,  and  in  1882  his  life 
was  insured  for  two  thousand  dollars.  The  prisoner 
knew  this.  She  was  in  urgent  want  of  money,  and 
the  motive  suggested  for  the  crime  was  to  get  this 
insurance  money.  In  order  to  prove  her  guilty 
intention,  evidence  was  admitted  that  in  February, 
1885,  Mrs.  Freeman  was  taken  ill  with  pneumonia, 
and  was  recovering  until  the  prisoner  came  to 
nurse  her,  after  which  she  developed  symptoms  of 
arsenical  poisoning  and  died  ;  but  the  doctor  at  the 
time  certified  death  from  pneumonia.  During  Mrs. 
Freeman's  illness,  and  after  her  death,  the  prisoner 
asked  various  people  to  persuade  Freeman  to  come 
and  live  with  her  instead  of  with  his  own  sister. 
Immediately  after  the  funeral  she  urged  Freeman 

(j)  JRex  V.  Holroydy  6  Cel.  Tr.  167.  And  see/?^^v.  Donellan,  p.  381, 
infra.  See  also  Reg.  v.  Sarah  Kibbler,  p.  81,  supra,  and  p.  139, 
infra. 
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to  assign  the  policy  of  Insurance  to  her.  He  went 
to  live  with  her,  and  assigned  the  policy  to  her  on 
May  13th.  During  Mrs.  Freeman's  Illness,  and 
when  she  seemed  likely  to  recover,  the  prisoner 
said  that  she  had  dreamed  that  Mrs.  Freeman 
would  die.  After  Freeman  came  to  live  with  her 
she  began  to  abuse  him,  and  say  he  would  be 
better  dead.  On  June  17th  she  sent  him  to  see  his 
mother,  "because  they  might  never  meet  again." 
For  about  three  weeks  before  his  death  the  prisoner 
professed  that  she  had  had  "  warnings  "  that  Free- 
man would  die.  On  Monday,  June  22nd,  Freeman 
was  taken  111,  and  prisoner  at  once  said  he  would 
never  leave  the  house  alive.  She  attended  him 
until  Friday.  On  that  night  his  sister  sat  up  with 
him,  and  gave  him  his  medicine.  On  Saturday 
morning  he  was  better,  but  relapsed  about  noon, 
and  died  before  midnight.  He  died  of  arsenical 
poisoning.  During  the  illness  she  expressed 
anxiety  about  the  insurance  money,  as  she  had 
failed  to  get  her  husband's  insurance.  In  Septem- 
ber she  received  the  Insurance  money,  and  Instead 
of  Investing  it  for  Freeman's  child  (one  had  died) 
she  used  It  to  pay  her  own  debts.  There  was  no 
evidence  that  prisoner  had  arsenic  in  her  possession 
at  any  time,  and  she  went  into  the  box  and  con- 
tradicted much  of  this  evidence,  but  she  was  con- 
victed and  sentenced  to  death  (/).  A  woman  who 
was  convicted  of  administering  poison  with  Intent 
to  murder  had  told  a  witness,  at  a  time  when  the 
intended  victim  had  nothing  very  serious  the  matter 

(/)  The  official  report  of  the  trial  of  Sarah  Jane  Robinson,  Boston, 
1888. 
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with  her,  that  she  was  not  likely  to  recover,  for 
that  footsteps  had  been  heard  on  the  landing  when 
nothing  could  be  seen,  and  that  that  was  a  token 
of  death  (u). 

The  fabrication  of  simulated  facts  and  appear- 
ances calculated  to  create  alarm,  or  otherwise  to 
give  a  delusive  tendency  and  interpretation  to 
inculpatory  facts,  is  an  artifice  frequently  resorted 
to,  for  the  avoidance,  neutralization,  or  explanation 
of  circumstances  naturally  presumptive  of  guilt ; 
the  resort  to  which  is  of  the  most  prejudicial 
criminative  tendency,  inasmuch  as  it  necessarily 
implies  an  admission  of  their  truth,  and  a  con- 
sciousness of  the  inculpatory  effect,  if  uncontradicted 
or  unexplained,  of  the  facts  which  it  thus  seeks  to 
divest  of  their  natural  significance.  As  instances 
of  such  simulated  facts  may  be  mentioned  the  pre- 
tence of  having  partaken  of  a  poisonous  draught 
which  has  caused  death  (x) ;  the  self-infliction  of 
slight  wounds  to  raise  the  inference  that  the  offender 
had  himself  been  the  object  of  deadly  attack  {y) ; 
the  attempt  to  fix  guilt  or  suspicion  upon  others  by 
the  groundless  suggestion  of  malicious  feelings  {z) ; 
the  placing  of  a  razor,  pistol,  or  other  weapon  in  the 
hand  of  or  near  to  a  dead  body  to  lead  to  the  notion 
of  suicide,  and  many  other  such  acts.    But  cunning 


(«)  Eeg:  V.  Sarah  Kibbler^  Warwick  Autumn  Ass.,  1889,  coram 
Wills,  J. 

(r)  Rex\.  Nairn  and  Ogilvie,  19  State  Trials,  1235,  1284;  Reg.  v. 
Wescombe,  Exeter  Sum.  Ass.  1839. 

{y)  Reg.  V.  Bolatn,  Durham  Sum.  Ass.  1839. 

{z)  Rex  V.  Patch,  p.  445,  infra. 
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is  "  a  sinister  or  crooked  wisdom,"  and  not  unfre- 
quently  the  very  means  employed  to  prevent  sus- 
picion lead  to  the  discovery  of  the  truth.  A 
murderer,  to  simulate  the  appearance  of  suicide, 
placed  a  razor  in  the  left  hand  of  a  right-handed 
woman  (a).  A  man  was  found  shot,  and  his  own 
pistol  lying  near  him  ;  but  the  suspicion  of  suicide 
was  negatived  by  the  fact  that  the  ball  was  too 
large  to  have  entered  the  pistol  (b). 

A  very  remarkable  case  of  this  kind  is  recorded 
in  the  State  Trials,  which  was  tried  at  Hertford 
Assizes,  4  Car.  I.,  before  Mr.  Justice  Harvey.  A 
woman  was  found  dead  in  her  bed,  with  her  throat 
cut,  and  a  knife  sticking  in  the  floor.  Several  per- 
sons of  the  family  who  slept  in  the  adjoining  room 
deposed  that  the  deceased  went  to  bed  with  her 
child,  her  husband  being  absent,  that  the  prisoners 
slept  in  the  adjoining  room,  and  that  no  person 
afterwards  came  into  the  house.  The  coroner's 
jury  were  inclined  to  return  a  verdict  of  felo  de  se, 
but  suspicion  being  excited  against  the  prisoners, 
the  jury,  whose  verdict  was  not  yet  drawn  up  in 
form,  desired  that  the  remains  of  the  deceased 
might  be  taken  up,  and  accordingly,  thirty  days 
after  her  death,  they  were  exhumed,  and  the  jury 
charged  the  prisoners  with  the  murder.  Upon 
their  trial  they  were  acquitted,  but  so  much  against 
the  evidence,  that  the  judge  let  fall  his  opinion  that 
it  were  better  an  appeal  (c)  were  brought  than  that 

(a)  Rex  V.  Fitter,  Warwick  Sum.  Ass.  1834,  coram  Taunton,  J. 
{b)  Paris  and  Fonblanque,  Medical  Jurisprudence,  vol.  iii.  p.  39. 
(r)  P"or  an   account  of  this   obsolete   process — a   survival   of  the 
primitive  trial  by  battle — see  Ashfordw.  Thornton,  i   13.  &  Aid.  405  ; 
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SO  foul  a  murder  should  escape  unpunished. 
Accordingly  an  appeal  was  brought  by  the  child 
against  his  father,  grandmother,  and  aunt,  and  her 
husband.  On  the  trial  of  the  appeal  before  Chief 
Justice  Hyde,  the  evidence  adduced  was,  that  the 
deceased  lay  in  a  composed  manner  in  her  bed, 
with  the  bedclothes  undisturbed,  that  her  child  lay 
by  her  side,  that  her  neck  was  broken,  and  that  her 
throat  was  cut  from  ear  to  ear.  There  was  no 
blood  in  the  bed,  except  a  tincture  on  the  bolster 
where  her  head  lay.  From  the  bed's  head  there 
was  a  stream  of  blood  on  the  floor,  which  ran  along 
till  it  pounded  in  the  bendings  of  the  floor,  and 
there  was  another  stream  of  blood  on  the  floor  at 
the  bed's  foot,  which  pounded  also  on  the  floor  to 
a  very  great  quantity ;  but  there  was  no  communi- 
cation of  blood  between  these  two  places,  nor  upon 
the  bed.  A  bloody  knife  was  found  in  the  morning 
sticking  in  the  floor,  at  some  distance  from  the  bed  ; 
but  the  point  of  the  knife,  as  it  stuck,  was 
towards  the  bed,  and  the  handle  from  the  bed ; 
and  there  was  the  print  of  the  thumb  and  fingers 
of  a  left  hand.  It  was  beyond  all  question,  from 
the  circumstances,  that  the  deceased  had  been 
murdered,  for  if  she  had  committed  suicide  by 
cutting  her  own  throat,  she  could  not  by  any  possi- 
bility have  broken  her  own  neck  in  bed.  The 
father,  grandmother,  and  aunt  were  convicted  and 
executed  (d). 

and  p.  298  n.  (g),  infra.  The  history  of  the  subject  will  be  found  in 
2  Pollock  and- Maitland,  Hist.  Eng.  Law,  pp.  464-481  ;  also  2  Hawk. 
P.  C.  c.  23  ;  Stephen,  Hist.  Cr.  Law  of  England,  i.  pp.  244-50. 

{d)  Rex  V.  Okeman  and  others,  14  State  Trials,  1324  ;  10  Hargrave's 
State  Trials,  App.  ii.  p.  29. 
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In  a  more  recent  case  the  evidence,  otherwise 
doubtful,  was  rendered  quite  conclusive  by  the 
forgery  and  fabrication  of  a  letter  by  the  accused. 
The  prisoner  was  charged  with  the  murder  of  his 
wife  by  arsenical  poisoning.  The  defence  was 
suicide.  He  had  been  married  twelve  years,  lived 
happily  with  his  family,  and  had  an  excellent 
character,  and  although  empty  arsenic  paper  was 
found  in  his  pocket,  his  explanation  was  reasonable, 
and  he  was  away  from  home  at  the  time  when  his 
wife  was  first  taken  ill,  while  others  had  oppor- 
tunities of  administering  the  poison.  There  was 
little  or  no  motive  shown  for  the  crime,  and  had 
the  case  rested  there,  the  prisoner  would  probably 
have  been  acquitted.  But  it  was  proved  that  soon 
after  the  wife's  death,  he  took  a  purse  out  of  her 
pocket,  and  pretended  to  discover  a  letter  written 
by  her  to  her  sister-in-law  which  amounted  to  a 
confession  that  she  had  taken  her  own  life.  There 
was  evidence  that  this  letter  was  in  the  prisoner's 
own  handwriting,  and  it  was  inconsistent  with  the 
woman's  dying  statements  and  with  other  circum- 
stances in  the  case.  He  was  convicted,  and  before 
execution  confessed  both  the  murder  and  the 
forgery  (e). 

An  unsuccessful  attempt  to  establish  an  alibi  is 
always  a  circumstance  of  the  greatest  weight  against 
an  accused  person.  This  defence  is  frequently 
fabricated,  and  is  liable  to  many  sources  of  fallacy, 
which  will  be  more  appropriately  considered  in  a 

{e)  Rei^.  V.  Beamish,  Warwick  Winter  Assize,  1861,  coram  Willes,  J. 
See  Times,  December  19th,  1861.    Ann.  Reg.  1861,  p.  250. 
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subsequent  part  of  this  essay  ;  and  a  learned  judge 
has  said,  that  if  the  defence  turns  out  to  be  untrue, 
it  amounts  to  a  conviction  (/).  There  is,  indeed, 
no  logical  inconsistency  between  a  defence  which 
says  "  The  evidence  as  it  stands  does  not  prove 
that  the  person  charged  is  guilty  "  and  the  addi- 
tional assertion  "/  cannot  be  the  guilty  person,  if 
there  is  one,  because  I  was  a  hundred  miles  away 
at  the  time  when  the  offence  was  committed,"  but 
there  is  great  danger  in  a  double  defence  of  that 
kind.  Jurymen  are  very  apt  to  think  that  it  shows 
a  want  of  confidence  in  each  branch,  and  the 
double  answer  to  the  accusation  is  very  seldom 
met  with  in  practice.  If  the  defence  of  an  alibi  is 
the  only  answer  attempted  and  it  breaks  down,  the 
case  for  the  prosecution  is  left  unanswered.  It 
should  not,  however,  be  overlooked  that — such  is 
the  weakness  of  human  nature — there  have  been 
cases  where  innocence,  under  the  pressure  of 
menacing  appearances,  has  fatally  committed  itself, 
by  the  simulation  of  facts  for  the  purpose  of  evad- 
ing the  force  of  circumstances  of  apparent  suspicion. 
When  the  defence  of  an  alibi  fails,  it  is  generally  on 
the  ground  that  the  witnesses  are  disbelieved  and 
the  story  considered  to  be  a  fabrication  ;  and  from 
the  facility  with  which  it  may  be  fabricated,  it  is 
commonly  entertained  with  suspicion,  and  some- 
times, perhaps,  unjustly  so  (g). 

Circumstances  such  as  those  which   have  been 
enumerated  are  justly  considered  to  be  incompatible 

(/)  Per  Daly,  B.,  in  J?ex  v.  Killetiy  28  State  Trials,  995,  1040. 
{^)  See  Rex  v.  Robinson,  Q.  B,  Sess,  Papers,  1824,  423. 
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with  Integrity  and  innocence,  and  referable  to  a 
consciousness  of  guilt  and  to  a  desire  to  evade  the 
force  of  facts  indicative  of  it ;  and  they  consequently 
subject  the  party  guilty  of  them  to  very  unfavourable 
and  injurious  inferences. 

Occasionally  facts  are  suppressed  or  tampered 
with  by  those  concerned  in  the  prosecution,  and 
then  the  same  presumption  arises,  and  generally 
tells  with  great  force  against  a  case  which  receives 
such  support.  It  is  customary  on  every  criminal 
charge  to  give  evidence  of  the  arrest  of  the  prisoner, 
and  of  his  answer  upon  arrest  to  the  charge.  When 
evidence  of  this  kind  is  omitted  without  adequate 
explanation,  it  is  always  a  circumstance  of  suspicion. 
A  remarkable  instance  of  the  kind  occurred  at  the 
Leeds  Spring  Assizes,  1886.  A  man  was  tried  for 
a  criminal  assault  upon  a  woman.  The  evidence 
appeared  almost  conclusive.  The  prisoner  alleged 
consent,  which  was  indignantly  repudiated  by  the 
prosecutrix — a  married  woman  living  with  her 
husband,  in  whose  house  the  offence  was  alleged 
to  have  been  committed.  The  husband  denied 
that  he  had  ever  suspected  or  accused  his  wife  of 
infidelity  with  the  prisoner.  The  case  concluded 
with  the  evidence  of  a  police  inspector  who  received 
the  prisoner  into  custody  at  the  station,  but  without 
the  evidence  of  the  constable  who  effected  the 
arrest.  The  judge  insisted  upon  the  constable 
being  sent  for,  and  adjourned  the  case  for  some 
hours  for  that  purpose,  keeping  the  jury  together 
(as  was  then  necessary  on  such  a  charge)  in  the 
meantime.     When  the  constable  arrived  he  proved 
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that  on  the  night  of  the  alleged  offence  he  had  been 
in  the  street  where  the  prosecutrix  and  her  husband 
lived,  when  the  husband  and  wife  were  having  a 
violent  altercation,  the  husband  having  turned  her 
into  the  street,  alleging  that  he  had  caught  her 
with  the  prisoner  under  the  most  compromising 
circumstances.  Some  two  hours  afterwards  the 
husband  and  wife  had  come  to  him  on  his  beat  and 
made  the  accusation  against  the  prisoner.  There 
was  no  doubt  that  the  constable's  evidence  had 
been  deliberately  suppressed,  and  the  prisoner  was 
acquitted  (h). 

Section  8. 

statutory  presumptions. 

Upon  the  principle  of  the  rule  of  presumption 
against  persons  in  whose  possession  the  fruits  of 
crime  are  discovered  recently  after  its  commission, 
many  acts  have  been  constituted  legal  presumptions 
of  guilt  by  statute,  so  as  to  throw  the  onus  of  rebut- 
ting or  displacing  such  presumptions  upon  the  party 
accused ;  such,  for  example,  among  many  others, 
as  the  making  or  possessing,  or  buying  or  selling 
coining  tools  or  instruments  (/) ;  the  possession  of 
forged  bank-notes,  knowing  the  same  to  be  forged, 
without  lawful  excuse,  and  a  number  of  other 
offences  of  a  similar  type  (k) ;    the  possession    of 

{h)  R.  V.  Gledhill,  Leeds  Spr.  Ass.,  May  2ist,  1886,  coram  Wills,  J. 

[i)  St.  2  W.  IV.  c.  34,  s.  10.  See  now  24  &  25  Vict.  c.  99,  ss.  6,  7, 
8,  19,  23-25. 

{k)  St.  II  G.  IV.  &  I  W.  IV.  c.  66,  ss.  12-19.  See  now  24  &  25 
Vict.  c.  98,  ss.  II,  13-19,  34,  45. 

C.E.  L 
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public  stores  under  the  control  of  any  Secretary 
of  State  or  public  department  (/) ;  the  finding  of 
instruments  of  gaming  in  any  places  suspected  to 
be  used  as  a  common  gaming-house  {m),  and  the 
being  found  by  night  in  possession,  without  lawful 
excuse,  of  any  picklock,  key,  crow,  jack,  bit,  or 
other  instrument  of  housebreaking  (n).  The  revenue 
laws  abound  with  similar  instances  of  presumptions 
created  for  the  purpose  of  protecting  the  public 
against  infractions  of  those  laws. 

The  sale  by  a  shopman  of  a  book  or  newspaper 
containing  libellous  matter  was  formerly  held  of 
itself  to  constitute  a  presumption  of  publication 
by  the  authority  of  the  master ;  it  being,  however, 
open  to  him  to  contradict  such  presumption  by 
evidence  that  the  sale  was  in  fact  unauthorized, 
and  was  not  within  the  scope  of  the  general  instruc- 
tions given  to  the  shopman  (0).  This  carried  the 
doctrine  of  criminal  liability  to  an  unwarrantable 
extent.  Lord  Campbell's  Act  (/>),  passed  in  1843, 
has  brought  this  part  of  our  law  into  harmony  with 
the   other  parts  of  the  system,  by  providing  that 

(/)  St.  9  &  10  W.  III.  c.  41  ;  and  39  &  40  G.  III.  c.  89.  See  now 
the  Public  Stores  Act,  1875  (38  &  39  Vict.  c.  25,  s.  7). 

(;«)  St.  8  &  9  Vict.  c.  109,  s.  8. 

(«)  St.  14  &  15  Vict.  c.  19,  s.  I.     See  now  24  &  25  Vict.  c.  96,  s.  58. 

{0)  Rex  V.  Almoji,  20  State  Trials,  803,  836,  842.  S.  C.  5  Burr. 
2686.  Rex  V.  Cuihell,  27  State  Trials,  641,  is  also  a  good  illustration 
of  the  Common  Law,  and  is  notable  for  Mr.  Erskine's  speech  on 
behalf  of  the  defendant.  Cf.  Reg.  v.  Holbrook,  3  Q.  B.  D.  60 ;  47 
L.  J.  Q.  B.  35,  and  4  Q.  B.  D.  42  ;  48  L.  J.  Q.  B.  113. 

(^)  St.  6  &  7  Vict.  c.  96,  s.  7.  For  the  liability  in  civil  cases,  see 
Emtnens  v.  Pottle,  16  Q.  B.  D.  354;  Vize telly  v.  Mu die's  Select 
Library y  [1900]  2  Q.  B.  170. 
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whensoever,  upon  any  trial  of  any  indictment  or 
information  for  the  pubHcation  of  a  libel,  under  the 
plea  of  not  guilty  evidence  shall  have  been  given 
which  shall  establish  a  presumptive  case  of  publica- 
tion against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to 
him  to  prove  that  such  publication  was  made 
without  his  authority,  consent,  or  knowledge,  and 
that  it  did  not  arise  from  want  of  due  care  on  his 
part. 

Of  statutory  presumptions  this  general  notice 
is  sufficient,  as  it  is  the  object  of  this  essay  to 
consider  the  natural  connection  between  facts  and 
the  presumptions  to  which  they  naturally  lead,  and 
not  to  enumerate  the  presumptions  created  by 
positive  law  {q). 

It  is  evident  that  all  such  arbitrary  presumptions 
depend  for  their  reasonable  force  and  authority  upon 
the  obnoxious  character  per  se  of  the  particular 
actions  or  circumstances  which  are  thus  made  the 
foundations  of  legal  presumptions  —  upon  their 
strict  connection  with  and  relation  to  some  specific 
legal  offence,  or  the  intention  to  commit  such 
offence  —  and  upon  the  facility  of  proof  by  the 
accused  of  matter  of  legal  excuse  where  such 
matter  exists. 

In  the  interpretation  of  laws  which  create  positive 
presumptions  of  guilt,  it  is  essential  to  distinguish 

{q)  See  a  copious   collection  of  such   presumptions  in  i  Taylor's 
L.  of  Ev.  loth  ed.  (1906),  ch.  5. 

L  2 
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between  the  letter  and  the  spirit  of  the  enactment ; 
to  such  laws  the  phrase  of  the  Civil  Law  is  specially 
pertinent,  ^^  scire  leges  non  est  eanim  verba  tenere, 
sed  vim  ac  potestatem "  (r).  It  is  not  practicable 
to  anticipate  all  the  cases  which  may  fall  within 
the  language  of  the  rule,  or  to  anticipate  the  neces- 
sary exceptions  which  a  proper  regard  to  the 
intention  of  the  legislature  would  exclude  from  its 
operation,  and  which  it  is  reasonable  to  conclude 
that  the  legislature  would  have  expressly  excluded 
if  they  had  been  foreseen.  However  peremptory 
and  apparently  conclusive,  therefore,  the  language 
of  such  enactments  may  be,  it  is  not  allowed  to 
exclude  or  control  the  just  force  and  operation  of 
such  concomitant  circumstances  as  tend  to  repel  the 
presumption  of  the  inalus  animus  arising  from  the 
bare  facts  which  constitute  the  presumption  (s). 

These  considerations  introduce  us  to  what  is 
known  as  the  doctrine  of  ^^  mens  rea,^^  after  Lord 
Coke's  famous  dictum,  "  actus  non  facit  reum,  nisi 
mens  sit  rea.'^  It  is  a  general  and  fundamental 
rule  that  the  mind  must  be  at  fault  before  there 
can  be  a  crime,  and  criminal  statutes  must  usually 
be  construed  with  that  qualification.  But  it  is  not 
an  inflexible  rule  :  a  statute  may  relate  to  such  a 
subject-matter,  and  may  be  so  framed  as  to  make 
an  act  criminal  whether  there  has  been  an  intention 
to  break  the  law  or  not.  There  is  a  large  body  of 
municipal  law  in  the  present  day  which  is  so  con- 
ceived.    Bye-laws  are  constantly  made  regulating 

(r)  Digest,  I.  iii.  17. 

{s)  Puffendorf,  lib.  v.  c.  12;  cf.  2  East,  P.  C.  p.  765. 
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the  width  of  thoroughfares,  the  height  of  buildings, 
and  other  matters  necessary  for  the  general  welfare, 
health,  or  convenience,  and  the  breach  of  them 
constitutes  an  offence,  and  is  a  criminal  matter. 
In  such  cases  it  would,  generally  speaking,  be  no 
answer  to  proceedings  for  infringement  of  the  bye- 
law  that  the  person  committing  it  has  bond  fide 
made  an  accidental  miscalculation  or  an  erroneous 
measurement. 

Whether  an  enactment  is  to  be  construed  in  this 
sense,  or  with  the  qualification  ordinarily  imported 
into  the  construction  of  criminal  statutes  that  there 
must  be  a  guilty  mind,  must  depend  upon  the 
subject-matter  of  the  enactment,  and  the  various 
circumstances  that  may  make  the  one  construction 
or  the  other  reasonable  or  unreasonable  (/).  Regard 
must  be  had  to  the  scope  of  the  Act,  and  to  the 
object  for  which  it  was  apparently  passed  (ii).  A 
few  illustrations  of  the  application  of  these  principles 
will  be  useful,  and  will  show  how  difficult  it  is  to  lay 
down  any  absolute  rule  on  the  subject. 

A  widow  woman  was  indicted  before  Mr.  Justice 
Foster  under  g  &  lo  Wm.  III.  c.  41  {x),  for  having 
in  her  custody  divers  pieces  of  canvas  marked  with 
the  king's  mark,  she  not  being  employed  by  the 
Commissioners  of  the  Navy  to  make  the  same  for 
the  king's  use.  The  canvas  was  marked  as  charged 
in  the  indictment,  and  was  clearly  proved  to  be  such 

(/)  Per  Wills,  J.,  in  Reg.  v.  Tolson,  23  Q.  B.  D.  at  p.  173. 
(«)  Per  Stephen,  J.,  ib.  at  p.  191. 

{x)  This  has  been  repealed,  and  its  place  is  now  taken  by  the  Public 
Stores  Act,  1875  (38  &  39  Vict.  c.  25,  s.  7). 
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as  was  made  for  the  use  of  the  navy,  and  to  have 
been  found  in  the  defendant's  custody.  She  did  not 
attempt  to  show  that  she  was  within  any  exception 
of  the  Act,  as  being  a  person  employed  to  make 
canvas  for  the  navy ;  nor  did  she  offer  to  produce 
any  certificate  from  any  officer  of  the  Crown,  touching 
the  occasion  of  such  canvas  coming  into  her  posses- 
sion. Her  defence  was,  that  when  there  happened 
to  be  in  his  Majesty's  stores  a  considerable  quantity 
of  old  sails,  no  longer  fit  for  that  use,  it  had  been 
customary  for  the  persons  entrusted  with  the  stores 
to  make  a  public  sale  of  them  in  lots  larger  or  smaller, 
as  best  suited  the  purpose  of  the  buyers  ;  and  that 
the  canvas  produced  in  evidence,  which  had  been 
made  up  long  since,  some  for  table-linen  and  some 
for  sheeting,  had  been  in  common  use  in  the  defen- 
dant's family  a  considerable  time  before  her  hus- 
band's death  ;  and  upon  his  death  came  to  the 
defendant,  and  had  been  used  in  the  same  open 
manner  by  her  to  the  time  of  prosecution.  The 
counsel  for  the  Crown  insisted  that  the  Act  allows 
of  but  one  excuse,  namely,  the  production  of  a 
certificate  of  the  Commissioners  for  sale  taken  out 
at  the  time  of  purchase  ;  but  the  learned  judge  was 
of  opinion,  that  though  the  clause  of  the  statute 
which  directs  the  sale  of  these  things  had  not 
pointed  out  any  other  way  of  indemnifying  the 
buyer  than  the  certificate,  and  though  the  second 
section  seemed  to  exclude  any  other  excuse  for 
those  in  whose  custody  they  should  be  found,  yet 
still  the  circumstances  attending  every  case  which 
might  seem  to  fall  within  the  Act  ought  to  be  taken 
into  consideration ;  otherwise  a  law  calculated  for 
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wise  purposes  might,  by  a  too  rigid  construction  of 
it,  be  made  a  handle  for  oppression.  There  was 
no  room  to  say  that  this  canvas  came  into  the 
possession  of  the  defendant  by  any  act  of  her  own  ; 
it  was  brought  into  family  use  in  the  lifetime  of  her 
husband,  and  continued  so  to  the  time  of  his  death  ; 
and  by  act  of  law  it  came  to  her.  Things  of  that 
kind  have  frequently  been  exposed  to  public  sale ; 
and  though  the  Act  pointed  out  an  expedient  for 
the  indemnity  of  buyers,  yet  probably  few  buyers, 
especially  where  small  quantities  had  been  pur- 
chased at  one  sale,  had  used  the  caution  suggested 
by  the  Act.  And  if  the  defendant's  husband  really 
bought  the  linen  at  a  public  sale,  but  neglected  to 
take  a  certificate,  or  did  not  preserve  it,  it  would  be 
contrary  to  natural  justice,  after  such  a  length  ot 
time,  to  punish  her  for  his  neglect.  He  therefore 
thought  the  evidence  given  by  the  defendant  proper 
to  be  left  to  the  jury ;  and  directed  them,  that  if 
upon  the  whole  evidence  they  were  of  opinion  that 
the  defendant  came  to  the  possession  of  the  linen 
without  any  fraud  or  misbehaviour  on  her  part, 
they  would  acquit  her ;  and  she  was  accordingly 
acquitted  (y). 

On  the  other  hand,  where  a  woman  was  indicted 
under  8  &  g  Vict.  c.  loo,  s.  44,  for  receiving  more 
than  two  lunatics  into  a  house  not  duly  licensed,  and 
the  jury  found  that  she  did  receive  more  than  two 
persons  who  were  lunatics,  but  that  she  believed 

(j)  Foster's  Discourses  on  the  Crown  Law,  3rd  ed.  1792,  App. 
p.  439.  And  see  2  East,  P.  C.  pp.  756,  765.  See  also  per  Lord  Kenyon 
in  jRex  v.  Banks,  i  Esp.  144,  and  Coltman,  J.,  in  Jie^.  v.  Willmett, 
3  Cox,  C.  C.  281,  similar  cases  founded  upon  the  same  statute. 
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honestly  and  on  reasonable  grounds  that  they  were 
not  lunatics,  Mr.  Justice  Stephen  held  this  to  be 
immaterial,  having  regard  to  the  scope  and  objects 
of  the  Act,  and  his  ruling  was  upheld  (z).  Another 
important  case  to  the  same  effect  is  where  a  man 
was  convicted  under  24  &  25  Vict.  c.  100,  s.  55,  of 
taking  an  unmarried  girl  under  the  age  of  sixteen 
years  out  of  the  possession  and  against  the  will  of 
her  father.  The  evidence  showed  that  the  girl  had 
gone  to  the  prisoner  willingly,  and  told  him  that  she 
was  eighteen,  and  the  jury  found  that  he  believed 
her  statement,  and  that  the  belief  was  reasonable. 
The  case  was  argued  before  all  the  judges,  who  by 
a  majority  of  fifteen  to  one  upheld  the  conviction, 
basing  their  decision  partly  upon  the  history  and 
scope  of  the  Act,  and  partly  upon  the  ground  that 
even  if  the  girl  had  been  eighteen,  the  man  had 
done  a  thing  which  was  wrong  in  itself.  The  judges 
fully  recognize  the  doctrine  of  me^is  rea,  which  formed 
the  basis  of  a  lengthy  dissentient  judgment  from  the 
late  Lord  Esher  (a). 

In  i88g  this  question  was  again  very  fully  debated 
in  a  case  of  bigamy.  The  defendant  married 
Tolson  in  i88c,  and  was  deserted  by  him  in  1881. 
She  and  her  father  made  inquiries  about  him,  and 
learned  from  his  brother  and  from  general  report 
that  he  had  been  lost  in  a  vessel  bound  for  America, 
which  went  down  with  all  hands  on  board.  Six 
years  after  his  disappearance  she  married  another 
man,  who  knew  all  these  circumstances.     Tolson 

{z)  Reg.  V.  Bishop,  5  Q.  B.  D.  259. 
\a)  Reg.  V.  Prince,  L.  R.  2  C.  C.  R.  154. 
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afterwards  returned.  The  woman  was  Indicted  for 
bigamy  under  section  57  of  the  same  Act  (be  it 
noted)  upon  which  the  indictment  in  the  last  case 
was  framed,  and  was  convicted,  the  jury  stating,  in 
answer  to  a  question  put  by  Mr.  Justice  Stephen 
for  the  purpose  of  raising  the  point,  that  they 
thought  that  she  in  good  faith  and  on  reasonable 
grounds  believed  her  husband  to  be  dead  at  the  time 
of  the  bigamous  marriage.  The  Court  for  Crown 
Cases  Reserved,  consisting  of  fourteen  judges,  was 
divided  in  opinion,  the  majority  of  nine  holding  that 
the  bond  fide  belief  in  the  death  of  the  husband 
was  a  good  defence  in  spite  of  the  clear  words  of 
the  statute,  the  reasoning  being  that  the  pre- 
sumption of  guilt  raised  by  a  statutory  prohibition 
cannot  be  decided  without  reference  to  surrounding 
circumstances  (b). 

Upon  an  indictment  under  the  statute  5  &  6 
Wm.  IV.  c.  19,  which  makes  it  a  misdemeanour  in 
the  master  of  a  vessel  to  leave  a  seaman  behind, 
and  enacts  that  the  only  defence  which  he  can  set 
up  is  the  production  of  the  certificate  of  the  consul 
or  other  party  mentioned  in  the  statute  (see 
ss.  40 — 43),  it  was  held  nevertheless  that  a 
defendant  might  show  that  it  was  impracticable  to 
obtain  such  certificate  (c),  and  this  qualification 
has  been  introduced  into  subsequent  statutes, 
7  &  8  Vict.  c.  112,  s.  48;  17  &  18  Vict.  c.  104, 
s.    208;     and    see    s.    188    (4)    of    the    Merchant 


{d)  Reg.  V.  Tolson,  23  Q.  B.  D.  168. 
{c)  Reg.  V.  Dumiett,  i  C.  &  K.  425. 
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Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  which  is 
the  present  code  on  this  subject  (d). 


Section  g. 

SCIENTIFIC    TESTIMONY. 

The  testimony  of  skilled  or  scientific  witnesses 
constitutes  a  very  important  source  of  circumstantial 

(d)  It  is  impossible  in  a  work  of  this  kind  to  discuss  all  the  recent 
cases  which  deal  with  the  doctrine  of  mens  rea  in  relation  to  statutory 
offences.  At  common  law  it  was — and  is — no  defence  to  an  indict- 
ment for  a  public  nuisance,  such  as  obstructing  a  highway,  that  it 
was  done  by  the  servants  of  the  defendant  without  his  knowledge 
and  contrary  to  his  orders,  if  it  was  created  in  the  course  of  carry- 
ing on  his  business  by  a  person  having  authority  to  do  so.  In  such 
a  case  he  is  bound  to  see  that  the  public  rights  are  not  infringed 
— an  exception  more  apparent  than  real  to  the  principle  that  the 
doctrine  of  respondeat  superior  does  not  apply  to  criminal  matters  ; 
for,  if  the  duty  of  the  owner  of  the  property  is  to  take  care  that 
material  shall  not,  in  the  course  of  his  operations,  be  carried  on  to  the 
contiguous  highway  and  left  there,  there  is  no  room  for  the  doctrine 
of  respondeat  superior  to  come  in.  See  Reg.  v.  Stephens^  L.  R. 
I  Q.  B.  702.  There  are  many  offences  under  modern  statutes  to 
which  an  innocent  mind  is  no  defence.  Many  acts  which  are  not 
criminal  in  any  real  sense  of  the  word  are  made  punishable,  in  the 
public  interest  as  quasi-public  nuisances,  upon  summary  conviction 
(cf.  Coppen  V.  Moore,  No.  2,  [1898]  2  Q.  B.  306),  and,  following  out 
the  analogy  of  an  indictment  for  nuisance,  there  are  cases  where 
the  proceedings  are  criminal  in  form,  but  are  really  only  a  summary 
mode  of  enforcing  a  civil  right.  (Cf.  per  Wright,  J.,  in  Sherras  v. 
De  Rutzen,  [1895]  ^  Q-  2-  9 '8'  922-)  The  absence  of  7nens  rea  has 
been  held  to  be  no  defence  under  the  Sale  of  Food  and  Drugs 
Act,  38  &  39  Vict.  c.  63,  ss.  6,  9  (1875) ;  see  Betts  v.  Armistead,  20 
Q.  B.  D.  771;  Pain  v.  Boughtwood,  24  Q.  B.  D.  353:  while  it 
was  a  defence  under  the  Licensing  Act,  1872,  35  &  36  Vict.  c.  94,  s.  13, 
in  Somerset  v.  Wade,  [1894]  i  (2-  B.  574,  under  the  same  Act,  s.  16 
(2),  in  Sherras  v.  De  Rutzen,  and  under  an  order  made  in  pursu- 
ance of  the  Contagious  Diseases  (Animals)  Act,  1869,  32  &  33 
Vict.  c.  70,  s.  75,  in  Nicholls  v.  Hall^  L.  R.  8  C.  P.  322.     See  also 
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evidence,  especially  in  regard  to  the  proof,  in  cases 
of  suspected  homicide,  that  a  crime  has  in  fact 
been  committed,  and  in  inquiries  whether  a 
person  is  doli  capax.  Such  evidence  in  its  details 
belongs  to  other  departments  of  science  ;  but  as 
the  principles  which  govern  its  reception  and  appli- 
cation fall  exclusively  within  the  province  of 
jurisprudence,  some  general  observations  upon  it 
are  necessary. 

If  it  be  true  that  proof  is  nothing  more  than  a 
presumption  of  the  highest  order  (e),  a  fortiori  is 
such  the  case  with  respect  to  the  testimony  of 
skilled  or  scientific  witnesses,  which  not  unfre- 
quently  presents  a  sequence  of  presumptions 
grounded  upon  conflicting  opinions,  even  with 
regard  to  the  actual  state  of  science.  Such  testi- 
mony is  therefore,  in  its  very  nature,  sni  generis, 
and,  according  to  the  attainments,  means  of 
knowledge,  and  character  of  the  witness,  may  be 
of  little  moment,  or  deserving  of  entire  and 
undoubting  confidence. 

Science,  moreover,  is  never  final,  and  new  facts 
are  every  day  found  to  disturb  or  modify  long- 
established  convictions.  Thus  Reinsch's  test,  which 
had  long  been  confidently  employed  for  the  sepa- 
ration of  arsenic,  was,  in  an  important  case  in 
the  year  1859,  discovered  to  be  fallacious  without 

other  cases  cited  in  these  references,  of  which  many  examples  are 
given    in    the  judgment   of  Wright,   J.,  in    Sherras  v.    De   Rutzen 
at  p.  922.     Cf.  pp.   148-149,  supra. 
{/)  See  p.  41,  supra. 
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precautions  which  had  not  been  usual,  and  it  was 
shown  that  arsenic  found  in  the  particular  mixture 
which  was  there  in  question  had  been  set  free  from 
the  copper  employed  in  the  experiment  (/). 

In  many  countries,  this  kind  of  testimony,  techni- 
cally termed  expertise,  is  invested  with  a  sort  of 
semi-official  authority,  and  special  rules  are  laid 
down  for  the  estimation  of  its  proving  force  [g). 
By  the  law  of  England,  however,  no  peculiar 
authority  is  given  to  the  testimony  of  witnesses 
of  this  description ;  its  value  is  estimated  by  the 
same  general  principles  as  are  applied  in  estimating 
the  capacity,  credit,  and  weight  of  all  other  wit- 
nesses (A),  and  the  Courts  have  wisely  repelled  all 
attempts  to  depart  from  the  established  and  ordinary 
rules  of  evidence  and  judgment.  On  a  trial  for 
murder,  before  Lord  Chief  Justice  Tindal,  several 
medical  witnesses,  who  had  been  present  during  the 
trial  and  heard  the  whole  of  the  evidence,  but  had 
no  other  means  of  forming  an  opinion  on  the 
question,  were  admitted  to  testify  that  in  their 
judgment  the  prisoner  was  insane.  But  the  pro- 
priety of  admitting  such  evidence  having  been 
made  the  subject  of  discussion  in  the  House  of 
Lords,  the  question  was  submitted  to  the  judges, 
who  were  of  opinion  that  a  medical  witness  could 

(/)  Reg.  V.  Smethtirst,  50  C.  C.  C  Sess.  Papers,  504.  The  prisoner 
was  convicted,  but  was  subsequently  granted  a  free  pardon,  pre- 
sumably on  the  ground  that  the  medical  and  chemical  evidence  was 
not  satisfactory.  See  2  Taylor's  Medical  Jurisprudence,  6th  ed.  (1910), 
p.  321. 

{g)  Mittermaier,  Traite  de  la  Preuve,  c.  26. 

{h)  See  Best  on  Evidence,  loth  ed.  (1906),  pp.  424-440. 
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not  in  strictness  be  asked  his  opinion  as  to  the 
state  of  the  prisoner's  mind  at  the  time  of  the 
commission  of  the  alleged  crime,  or  whether  he 
was  conscious  at  the  time  of  doing  the  act  that 
he  was  acting  contrary  to  law,  or  whether  he  was 
labouring  under  any  and  what  delusions,  because 
each  of  those  questions  involves  the  determination 
of  the  truth  of  the  facts  deposed  to,  which  it  is  for 
the  jury  to  decide,  and  the  questions  are  not  mere 
questions  upon  a  matter  of  science — as  to  which 
such  evidence  is  admissible — but  that  where  the 
facts  are  admitted,  or  not  disputed,  and  the  ques- 
tion becomes  substantially  one  of  science  only,  it 
may  be  convenient  to  allow  the  question  to  be  put 
in  that  general  form,  though  the  same  cannot  be 
insisted  on  as  matter  of  right  (i). 

On  a  subsequent  occasion,  Mr.  Baron  Alderson, 
with  the  concurrence  of  Mr.  Justice  Cresswell, 
refused  to  allow  a  witness  to  be  asked  whether, 
from  all  the  evidence  he  had  heard,  both  for 
the  prosecution  and  defence,  he  was  of  opinion 
that  the  prisoner  at  the  time  he  committed  the 
act  was  of  unsound  mind,  and  said  that  the  proper 
mode  is  to  ask  what  are  the  symptoms  of  insanity, 
or  to  take  particular  facts,  and,  assuming  them  to 
be  true,  to  ask  whether  they  indicate  insanity  on 
the  part  of  the  prisoner  ;  but  to  take  the  course 
suggested,  he  said,  was  really  to  substitute  the 
witness  for  the  jury,  and  allow  him  to  decide  upon 

(/)  J?e^.  V.  M'Naghten,   10  CI.  &  F.    200-211;     i   C.  &  K.    130, 
note  (a) ;  8  Scott,  N.  R.  595. 
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the  whole  case  ;  that  the  jury  must  have  the  facts 
before  them,  and  that  they  alone  must  interpret 
them  by  the  general  opinions  of  scientific  men(j^). 
Upon  a  trial  for  murder,  where  the  death  was 
alleged  to  have  been  caused  by  suffocation,  a 
physician,  who  had  attended  in  court  and  heard 
the  evidence,  was  asked  his  opinion  as  to  the  cause 
of  death  ;  but  Mr.  Justice  Patteson  expressed  him- 
self very  strongly  upon  the  unsatisfactory  nature  of 
such  evidence,  the  witness  not  having  seen  the  body, 
and  his  opinion  being  founded  on  the  facts  stated  by 
other  witnesses  (/).  These  cases  have  been  followed 
by  a  series  of  determinations  in  which  such  evidence 
has  been  held  to  be  inadmissible  {m). 

The  reasonable  principle  appears  to  be,  that 
scientific  witnesses,  as  such,  shall  be  permitted  to 
testify  only  to  such  matters  of  professional  know- 
ledge or  experience  as  have  come  within  their  own 
cognizance,  or  as  they  have  learned  by  their  read- 
ing, and  to  such  inferences  from  them,  or  from 
other  facts  provisionally  assumed  to  be  proved,  as 
their  particular  studies  and  pursuits  specially  qualify 
them  to  draw  ;  so  that  the  jury  may  thus  be  fur- 
nished with  the  necessary  scientific  criteria  for  test- 
ing the  accuracy  of  their  conclusions,  and  enabled 
to   form  their  own  independent   judgment  by  the 

{k)  Reg.  V.  Frances,  4  Cox,  C.  C.  57. 

(/)  Reg.  V.  Newton,  Shrewsbury  Spring  Assizes,  1850,  see  pp.  170-177, 
infra. 

(m)  Reg.  V.  Pate,  32  C.  C.  C.  Sess.  Pap.  374;  Doe  d.  Bainbridge  v. 
Battibridge,  4  Cox,  C.  C.  454 ;  Reg.  v.  Layton,  ib.  149  ;  Sills  v.  Brown, 
9  C.  &  P.  601. 
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application  of  those  criteria  to  the  facts  established 
in  evidence  before  them. 

But  where  the  witnesses  are  men  of  unquestion- 
able character  and  ability,  it  can  hardly  be  material 
whether  the  question  is  asked  in  a  more  or  less  direct 
form ;  especially  as  there  can  be  no  difficulty  in  so 
shaping  the  question  as  to  mask,  while  it  substan- 
tially involves,  the  precise  objection  ;  and  in  several 
subsequent  cases  medical  witnesses  have  been  per- 
mitted without  objection  to  give  their  opinions  as 
to  the  sanity  of  parties  charged  with  crime,  grounded 
upon  the  evidence  that  had  been  adduced  both  for 
the  prosecution  and  the  defence.  Such  evidence  is 
however  technically  irregular,  and  an  objection  to  it 
must,  if  made,  prevail  [n).  It  may,  in  some  cases, 
be  much  more  than  technically  irregular  and  even 
thoroughly  objectionable.  The  rules  of  evidence 
are  founded  upon  experience,  and  as  a  general  rule 
it  is  far  the  safer  and  wiser  course  to  adhere  to 
them.  In  other  medical  cases,  as  for  instance 
where  there  is  a  charge  of  negligence  against  a 
medical  man  or  in  any  case  involving  scientific 
opinion,  the  proper  way  to  elicit  the  witness's 
evidence  is  to  put  a  hypothetical  case  to  him 
assuming  a  state  of  facts  identical  with  those 
admitted  or  proved  before  the  Court,  and  to  ask  his 
opinion  on  those  facts.  Such  a  course  is  free  from 
objection,  and  an  answer  so  obtained  is  more 
satisfactory  than  an  opinion  grounded  upon  what 
the  witness    may  have  heard,  the  value  of  which 

(«)  Reg.  V.  Buritielli,  41  C.  C.  C.  Sess.  Pap.  633 ;  Reg.  v.  Westron, 
43  C.  C.  C.  Sess.  Pap.  457  ;  Starkie's  L.  of  Ev.,  4th  ed.  p.  175,  note  (/). 
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entirely  depends  upon  how  much  he  heard  or  took 
in,  or  believed  or  disbelieved  (o). 

It  is  scarcely  necessary  to  add,  that  scientific 
evidence,  being  generally  matter  of  opinion,  can 
seldom  be  implicitly  adopted.  Lord  Cottenham 
said,  he  had  seen  enough  of  professional  opinions  to 
be  aware  that  in  matters  of  doubt,  upon  which  the 
best  constructed  and  best  informed  minds  may  differ, 
there  is  no  difficulty  in  procuring  opinions  on  either 
side  [p). 

A  learned  writer  on  the  Law  of  Scotland  observes, 
that  "  there  is  perhaps  no  kind  of  testimony  more 
subject  to  bias  in  favour  of  the  adducer  than  that  of 
skilled  witnesses ;  for  many  men,  who  would  not 
willingly  misstate  a  simple  fact,  can  accommodate 
their  opinions  to  the  wishes  of  their  employers,  and 
the  connection  between  them  tends  to  warp  the 
judgment  of  the  witnesses  without  their  being 
conscious  of  it ;  and  hence  skilled  witnesses,  in 
questions  of  handwriting,  can  usually  be  got  in  equal 
numbers  on  either  side ;  and  engineers  are  more 
frequently  like  counsel  for  their  employers  than  like 
witnesses  giving  their  real  opinions  on  oath  "  [q). 
Nor  is  it  possible,  after  the  discreditable  exhibitions 
which  have  occasionally  taken  place  in  our  Courts 
of  justice,  to   restrict  the  foregoing  reproaches  to 

{o)  Fejiwickv.  Bell,  i  C.  &  K.  312  ;  Malion  v.  Nisbet,  i  C.  &  P.  70, 
72  ;  Rex  V.  Wright,  R.  &  R.  456. 

(/»)  In  re  Dyce  Sombre,  i  Mac.  &  G.  116,  128. 

{q)  2  Dickson's  Law  of  Evidence  in  Scotland,  §  1999.  p.  996;  and 
see  the  language  of  Lord  Campbell  in  The  Tracy  Peerage,  10  CI.  &  F. 
154,  at  p.  191. 
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witnesses  taken  from  the  particular  professions  which 
have  been  enumerated.  Happily,  however,  such 
cases  are  but  exceptional  ;  and  true  scientific  know- 
ledge, under  the  government  of  high  principle,  is  of 
the  greatest  value,  as  subsidiary  to  the  ends  of 
justice  (r). 

Upon  this  kind  of  evidence,  the  following  remarks 
were  made  by  Lord  Chief  Justice  Cockburn,  upon  a 
trial  for  murder,  at  Taunton  Spring  Assizes,  1857. 
The  murder  was  effected  by  cutting  the  throat.  A 
knife  was  found  on  the  person  of  the  prisoner,  with 
stains  of  blood  upon  it ;  and  it  was  contended  that 
the  murder  had  been  effected  with  this  weapon,  while 
it  was  alleged  on  the  part  of  the  prisoner  that  it  had 
been  used  for  cutting  raw  beef.  A  professional 
analyst  called  on  the  part  of  the  prosecution  stated 
that  the  blood  had  not  coagulated  till  it  was  on  the 
knife,  that  the  knife  had  been  immersed  in  living 
blood  up  to  the  hilt,  and  that  it  was  not  the  blood  of 
an  ox,  a  sheep,  or  a  pig.  His  opinion  was  grounded 
upon  the  relative  sizes  of  the  globules  of  blood  in 
man  and  other  animals,  that  of  man  being  stated  to 
be  i-3400th  of  an  inch,  of  the  ox  i-530oth,  of  the 
sheep  i-5200th,  and  of  the  pig  i-45ooth,  the  relative 
sizes  being  as  53  to  34  in  the  ox,  52  to  34  in  the 
sheep,  and  45  to  34  in  the  pig.  The  learned  Lord 
Chief  Justice  said,  "  The  witness  had  said  the  blood 
on  the  knife  could  not  be  the  blood  of  an  animal  as 
stated  by  the  prisoner,  and  took  upon  himself  to  say 
that  it  was  not  the  blood  of  a  dead  animal  ;  that  it 

(r)  On  the  subject  of  scientific  evidence,  see  m/ra,  ch.  vii.,  s.  4, 
p.  352  (poisoning),  and  t'^icf.  s.  5  (infanticide),  p.  403. 

C.E.  M 
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was  living  blood,  and  that  it  was  human  blood,  and 
he  had  shown  them  the  marvellous  powers  of  the 
modern  microscope.  At  the  same  time,  admitting 
the  great  advantages  of  science,  they  were  coming 
to  great  niceties  indeed  when  they  speculated  upon 
things  almost  beyond  perception,  and  he  would 
advise  the  jury  not  to  convict  on  this  scientific 
speculation  alone."  The  case  was  conclusive  on 
the  general  evidence  (s). 

Great  strides,  however,  have  been  made  since 
1857,  and  with  the  improvements  in  microscopes 
and  micrometers  which  modern  scientific  research 
has  required  and  brought  about,  it  is  quite  possible 
that  evidence  of  the  kind  which  the  Lord  Chief 
Justice  of  1857  was  afraid  of  accepting  would  before 
this  time  have  taken  its  place  amongst  safe  and 
accepted  guides  to  the  differentiation  of  specimens 
of  the  blood  of  man  from  that  of  animals  ;  but 
undoubtedly  the  scepticism  of  the  Lord  Chief  Justice 
must  have  driven  scientific  men  to  try  other  lines  of 
experiment.  When  the  last  edition  of  this  work 
was  published  (in  1902),  a  method  of  discovering 
whether  stains  came  from  the  blood  of  a  human 
being  or  from  that  of  some  other  mammal  had  been 
found  out,  but  it  was  then  not  so  firmly  established 
as  a  reliable  process  as  to  have  found  its  way  into 
the  Courts.  A  short  description  of  the  method 
from  the  pen  of  the  editor's  son.  Dr. Wills,  F.R.C.P., 
was  given  in  the  Appendix.     It  has  been  preserved 

(j)  Reg.  V.  Nation,  i  Taylor,  Med.  Jur.  6th  ed.  (1910),  147,  475.  As 
to  the  extent  to  which  such  evidence  can  be  relied  upon,  see  ibid. 

144-154. 
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in  the  present  edition  to  show  by  comparison  with 
the  account  which  follows  (for  which  I  have  to  thank 
Dr.  Willcox,  M.D.,  F.R.C.P.,  who  has  most  kindly 
written  it  out  for  me  and  given  me  permission  to 
publish  it)  how  accurately  the  men  of  science  had 
then  already  been  working.  Evidence  based  upon 
this  process  was  given  certainly  once  at  least  (and 
discouraged)  before  it  took  its  place  as  a  legitimate 
and  accepted  result  of  thoroughly  well  established 
physical  phenomena.  When  the  tests  have  been 
applied  by  thoroughly  competent  biologists,  there 
seems  no  longer  to  be  any  reason  to  doubt  their 
validity  and  reliability. 

The  Biological  or  Precipitin  Test  for 
Blood. 

"  It  has  been  known  since  igoo  that  if  an  animal, 
e.g.  a  rabbit,  be  injected  with  a  certain  quantity  of 
the  blood  serum  of  another  animal,  and  after 
intervals  of  a  few  days  the  injection  be  repeated  on 
several  occasions,  then  ultimately  the  blood  serum 
of  the  rabbit  injected  develops  '  Anti  bodies  '  which 
are  capable  of  giving  a  definite  reaction  with  the 
serum  of  the  other  animal  with  which  the  rabbit 
was  injected. 

"  For  example,  the  injection  of  human  blood 
serum  into  a  rabbit  on  several  occasions  at  proper 
intervals  causes  the  blood  serum  of  the  rabbit  to 
develop  certain  anti-bodies  in  it  and  to  become  an 
'anti-human  serum.' 

"  Similarly  if  a  rabbit  were  treated  in  like  manner 
with  the  injection  of  the  serum  of  sheep's  blood 

M  2 
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the  blood  serum  of  the  rabbit  so  treated  would 
develop  certain  anti-bodies  and  become  an  anti- 
sheep  serum. 

"  In  this  manner  it  is  possible  to  prepare  anti-sera 
which  are  capable  of  reacting  to  the  blood  of  different 
animals. 

"  If  a  powerful  anti-serum  be  obtained  by  the 
injection  of  human  blood  into  a  rabbit,  then  it  has 
been  found  that  if  a  dilute  solution  of  human  blood 
serum  be  taken  the  addition  of  two  or  three  drops 
of  the  anti-human  serum  is  followed  by  the  pro- 
duction of  a  marked  precipitate  and  a  definite 
cloudy  deposit  forms  at  the  bottom  of  the  test  tube 
in  which  the  mixture  is  made. 

"  If  the  test  is  done  at  the  temperature  of  *  blood- 
heat  '  the  precipitation  is  rendered  more  rapid  and 
complete. 

"  The  anti-human  serum  would  not  give  a  pre- 
cipitate with  the  diluted  serum  of  any  animal  but 
man,  with  the  possible  exception  of  blood  serum 
from  one  of  the  higher  apes,  and  this  reaction  is 
the  basis  of  the  New  Biological  or  Precipitin  Test 
for  Human  Blood. 

*'  In  performing  the  test  on  bloodstains  the 
suspected  stains  are  treated  with  a  solution  of  salt 
of  the  same  strength  as  that  of  blood  serum  (normal 
saline). 

"  The  solution  of  the  stains  is  clarified  by 
centrifugalization,  and  to  the  clear  solutions  in 
different  small  test  tubes  a  few  drops  of  different 
anti-sera  are  respectively  added. 

"  If  the  stain  is  one  of  human  blood  a  precipitate 
will  be  given  with  a  bviman    anti-serum,  but   not 
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with    sheep,    or    ox,    or    other    anti-serum    than 
man. 

"  The  test  is  a  rehable  one  provided  that  a  series 
of  sensitive  anti-sera  are  available,  and  provided 
also  that  the  bloodstain  is  sufficiently  large  to  give 
a  solution  of  blood  serum  of  sufficient  strength  to 
give  a  marked  obvious  precipitate  when  the  test  is 
applied. 

**  With  small  superficial  stains  it  is  likely  that 
even  if  a  positive  reaction  be  obtained  only  a  cloud 
or  slight  precipitate  will  be  produced.    In  such  cases 
it  does  not  seem  safe  to  give  an  opinion  as  to  the 
species  of  animal  from  which  the  stain  was  derived. 
"  When  a  fairly  large  blood  stain  is  available,  the 
precipitate    obtained   with    a    corresponding   anti- 
serum is  so  marked  that  no  doubt  will  exist  as  to 
the  species  of  blood  from  which  the  stain  is  derived. 
*'  On  several  occasions  in  medico-legal  cases  in 
this  country  the  precipitin  test  has  been  applied  to 
bloodstains.      The  two  most  recent  cases  were  : — 
"  (i)  The  Slough  murder  case,  tried  at  Aylesbury, 
October  22nd,   igio,  where  a   positive 
reaction  was  obtained  for  human  blood 
with  the  stains  found  on  some  articles 
in  the  room  where  the  murder  was  com- 
mitted.    Rex  V.  Broome,  infra,  p.  487. 
"  (2)  The    Gorse    Hall    case,    tried    at    Chester, 
October   24th,   1910,   where  the  blood- 
stains on  the  coat  of  the  accused  gave 
a   positive    reaction    for   human   blood. 
Infra,  p.  187. 

In  this  case  it  was  accepted  by  the 
defence  that  the  blood  was  human,  but 
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it  was  accounted  for  by  a  fight  which 
the  accused  was  alleged  to  have  had 
with  another  man  "  (/). 

As  it  appears  from  the  foregoing  statement  that 
stains  of  blood  may  have  to  be  examined  which  are 
not  large  enough  for  the  biological  test  to  be 
applicable,  it  is  desirable  to  repeat  the  description 
given  in  the  lavSt  edition  of  processes  which  can  be 
used  to  ascertain  whether  such  stains  are  those  of 
mammalian  blood  and  not  those  from  the  blood  of 
reptiles,  fishes,  or  birds.  Camel's  blood  is  dis- 
tinguishable on  special  grounds  from  that  of  other 
mammalia,  but  questions  about  camel's  blood  are 
not  likely  to  occur  in  our  Courts,  and  it  is  unneces- 
sary to  make  further  reference  to  its  distinctive 
characteristics. 

The  net  results  of  scientific  research,  in  the  direc- 
tion we  are  now  dealing  with,  would  appear  to  be 
roughly  as  follows  (ti)  : — 

There  are  three  classes  of  tests  for  the  discovery 


(/)  See  "  Blood  Stains,"  by  W.  D.  Sutherland,  Bailliere,  Tindall 
and  Cox,  1907. 

"  Blood  Immunity  and  Relationship,"  by  G.  H.  G.  Nuttall,  Cam- 
bridge Univ.  Press,  1904. 

"  Journal  of  Hygiene,"  1903,  p.  262.     Paper  by  Dr.  Graham  Smith. 

"  The  Precipitin  Test  in  Medico-legal  Work,"  by  Dr.  E.  J. 
McWeeney,  Lancet,  June  i8th,  19 10.  [In  the  Gorse  Hall  case  the 
prisoner  was  acquitted  on  grounds  quite  independent  of  any  question 
concerning  bloodstains. — Ed.] 

{u)  Dr.  Dupre,  F.R.S.,  who  in  1902  was  the  chemical  and  physio- 
logical adviser  of  the  Home  Office,  but  who  unfortunately  has  died 
since  then,  very  kindly  revised  for  the  editor  the  statement  which 


SECT.   IX.]  SCIENTIFIC    TESTIMONY.  167 

of  blood  in  spots  and  stains.  Spectroscopic  examina- 
tion may  ascertain  in  a  very  reliable  way  the  pre- 
sence of  blood  even  in  very  minute  quantities.  If 
the  suspected  matter  gives  the  characteristic  spectra 
in  each  of  a  certain  series  of  experiments  made 
under  well-known  conditions,  it  is  certain  that  blood 
is  present,  and  some  estimate  can  be  formed  of  the 
probable  age  of  the  bloodstain. 

Chemical  tests  will  detect  the  presence  of  blood, 
and  may  be  relied  upon  if  the  suspected  matter 
answers  throughout  the  series  to  the  behaviour, 
under  like  conditions,  of  blood.  But  with  either 
method  the  mere  fact  that  some  small  proportion  of 
the  tests  fails  to  produce  the  definite  and  charac- 
teristic results  sought  will  not  suffice  to  negative 
the  presence  of  blood. 

Microscopical  examination  may  satisfactorily 
establish  the  presence  of  red  corpuscles  which  are 
found  in  nothing  but  blood ;  but  much  of  its  value 
depends  upon  the  freshness  of  the  matter  to  be 
examined.      Whilst   the    microscopic  identification 

follows  in  the  text,  down  to  "  methods  in  question  "  (p.  169),  and  also 
furnished  him  with  this  and  the  two  following  notes. 

"  In  the  first  place,  whilst  the  solution  is  being  prepared  for  examina- 
tion, the  time  taken  for  the  colouring  matter  to  dissolve  in  some 
measure  indicates  the  age  of  the  stain.  As  a  rule  the  fresher  the 
blood  the  more  readily  does  the  colouring  matter  dissolve  ;  the  older 
the  blood  the  slower  the  process  of  solution.  In  the  second  place, 
recent  bloodstains  give  the  absorption  spectrum  of  haemoglobin ; 
bloodstains  which  have  been  exposed  for  some  time  to  the  action  of 
the  air  give  the  absorption  spectrum  of  methaemoglobin  ;  still  older 
stains  that  of  haematin. 
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of  blood  corpuscles  is  a  positive  proof  of  the  presence 
of  blood,  the  failure  to  find  any  is  by  no  means 
conclusive  of  its  absence.  Much  the  same  may  be 
said  with  regard  to  the  spectroscopic  examination. 
Practically  the  only  tests  capable  of  proving  the 
negative  are  chemical  tests.  If  every  chemical  test 
yields  a  negative  result,  no  blood  can  be  present, 
whether  the  stain  be  new  or  old,  provided  that  a 
fair  amount  of  material  be  available  for  examination. 
The  best  negative  test,  however,  is  the  identification 
of  the  substance  constituting  the  stain.  Microscopic 
examination  does  not  interfere  with  the  subsequent 
application  to  the  same  matter  of  chemical  or 
spectroscopic  investigation,  and  it  should  therefore 
be  the  first  applied  where  the  material  is  scanty  in 
quantity  {x).  All  three  methods  should  be  used  in 
important  investigations. 

The  examination  of  blood  recently  shed  presents 
fewer  difficulties  than  that  of  old  blood,  but  unless 
the  blood  corpuscles  have  been  broken  down  by 
decomposition  or  by  application  of  water  (_y),  and 
have  so  lost  their  characteristic  appearance,  the 
mere  age  of  the  bloodstain,  even  though  consider- 
able, does  not  prevent  the  satisfactory  application 
of  microscopic  investigation.  Upon  neither  spectro- 
scopic nor  chemical  nor  microscopic  examination 
can   much  reliance  be  placed  unless  it  has  been 

[x)  "  Spectroscopic  analysis  destroys  the  blood  corpuscles ;  micro- 
scopic examination  has  no  such  consequence,  and  therefore  does  not 
affect  subsequent  examinations,  spectroscopic  or  chemical. 

(y)  "  IMood  corpuscles  are  so  extremely  minute  that  they  cannot 
easily  be  destroyed  by  mechanical  violence,  whereas  when  placed  in 
contact  with  water  they  swell  up  and  burst  in  a  very  short  time." 
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made  by  a  person  thoroughly  well  versed  in  the  use 
and  practice  of  the  methods  in  question. 

The  following  cases  are  remarkable  as  exempli- 
fying the  inconclusiveness  of  scientific  evidence, 
when  uncorroborated  by  conclusive  facts,  physical 
or  moral. 

A  young  man  was  tried  for  the  murder  of  his 
brother,  who  resided  with  their  father,  and  over- 
looked his  farm.  The  prisoner,  who  lived  about 
twenty  miles  from  his  father's  house,  went  on  a 
visit  to  him,  and  on  the  day  after  his  arrival  his 
brother  was  found  dead  in  the  stable,  not  far  from 
a  vicious  mare,  with  her  traces  upon  his  arm  and 
shoulders  ;  two  other  horses  were  in  the  stable,  but 
they  had  their  traces  on.  Suspicion  fell  upon  the 
prisoner,  who  was  on  bad  terms  with  his  brother,  and 
the  question  was  whether  the  deceased  had  been 
killed  with  a  spade,  or  by  kicks  from  the  mare  ? 
The  spade  was  bloody,  but  it  had  been  inadvertently 
used  by  a  boy  in  cleaning  the  stable ;  and  the  cause 
of  death  could  only  be  determined  by  the  character 
of  the  wounds.  There  were  two  straight  cuts  on 
the  left  side  of  the  head,  one  about  five  and  the 
other  about  two  inches  long,  which  had  apparently 
been  inflicted  by  a  blunt  instrument.  On  the  right 
side  of  the  head  there  were  three  irregular  wounds, 
two  of  them  about  four  inches  in  length,  partaking 
of  the  appearances  of  both  lacerated  and  incised 
wounds.  There  was  also  a  wound  on  the  back  part 
of  the  head,  about  two  inches  and  a  half  long. 
There  was  no  swelling  around  any  of  the  wounds. 
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the  integuments  adhering  firmly  to  the  bones  ;  and, 
except  where  the  wounds  were  inflicted,  the  fracture 
of  the  skull  was  general  throughout  the  right  side, 
and  extended  along  the  back  of  the  head  toward  the 
left  side,  and  a  small  part  of  the  temporal  bone  came 
away.  The  deceased  was  found  with  his  hat  on, 
which  was  bruised,  but  not  cut,  and  there  were  no 
wounds  on  any  other  part  of  the  body.  Two 
surgeons  expressed  a  positive  opinion  that  the 
wounds  could  not  have  been  inflicted  by  kicks  from 
a  horse,  grounding  that  opinion  principally  on  the 
distinctness  of  the  wounds,  the  absence  of  con- 
tusion, the  firm  adherence  of  the  integuments,  and 
the  straight  lateral  direction  and  similarity  of  the 
wounds;  whereas,  as  they  stated,  the  deceased 
would  have  fallen  from  the  first  blow  if  he  had  been 
standing,  and  if  lying  down,  the  wounds  would  have 
been  perpendicular ;  and  moreover  they  were  of 
opinion  that  the  wounds  could  not  have  been 
inflicted  if  the  hat  had  been  on  the  deceased's  head 
without  cutting  the  hat,  and  that  he  could  not  have 
put  on  his  hat  after  receiving  any  of  the  wounds. 
The  learned  judge,  however,  stated  that  he  remem- 
bered a  trial  at  the  Old  Bailey  where  it  had  been 
proved  that  a  cut  and  a  fracture  had  been  received 
without  having  cut  the  hat ;  and  evidence  was 
adduced  of  the  infliction  of  a  similar  wound  by  a 
kick  without  cutting  the  hat.  The  prisoner  was 
acquitted  (z). 

A  woman  who  was  tried  for  the  murder  of  her 
mother,  had  lived  for  nine  or  ten  years  as  house- 

(2)  Hex  V.  Booth,  Warwick  Spring  Assizes,  1808,  coram  Wood,  B. 
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keeper  to  an  elderly  gentleman,  who  was  paralyzed 
and  helpless  ;  the  only  other  inmate  being  another 
female  servant,  who  slept  on  a  sofa  in  his  bedroom 
to  attend  upon  him.  The  deceased  occasionally 
visited  her  daughter  at  her  master's  house,  and 
sometimes  stopped  all  night,  sleeping  on  a  sofa 
in  the  kitchen.  She  came  to  see  her  daughter 
about  eight  o'clock  one  night  in  December,  1848; 
the  other  servant  retired  to  bed  about  half-past 
nine,  leaving  the  prisoner  and  her  mother  in  the 
kitchen,  and  she  afterwards  heard  the  prisoner 
close  the  door  at  the  foot  of  the  stairs,  which  was 
usually  left  open  that  they  might  hear  their  master 
if  he  wanted  assistance.  The  prisoner  usually  slept 
upstairs.  About  two  o'clock  in  the  morning  the 
other  servant  was  aroused  by  the  smell  of  fire,  and 
a  sense  of  suffocation,  and  found  the  bedroom  full 
of  smoke ;  upon  which  she  ran  downstairs,  finding 
the  door  at  the  bottom  of  the  stairs  still  closed. 
As  she  went  downstairs  she  saw  a  light  in  the  yard, 
and  she  found  the  kitchen  full  of  smoke,  and  very 
wet,  particularly  near  the  fireplace,  as  also  was  the 
sofa,  but  there  was  very  little  fire  in  the  grate. 
She  then  unfastened  the  front  door,  and  ran  out 
to  fetch  her  master's  nephew,  who  lived  near,  and 
who  hastened  to  the  house.  He  found  the  front 
door  fastened,  but  was  admitted  by  the  prisoner 
at  the  back  door.  He  at  once  hastened  upstairs, 
and  ascertained  that  his  uncle  was  safe,  and  then 
came  down  into  the  kitchen,  where  he  found  the 
sofa  was  on  fire,  and  threw  some  water  upon  it. 
He  then  went  to  let  the  servant  girl,  who  had 
fetched  him,  in  at  the  front  door,  which  he  found 
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bolted,  and  not  merely  latched.  He  then  again 
went  upstairs  with  the  servant  to  his  uncle's  room, 
and  they  raised  him  up  in  bed,  and  saw  that  he 
was  all  right.  On  returning  to  the  kitchen,  they 
found  the  place  was  very  wet ;  a  little  fire  was 
still  smouldering  on  the  sofa,  which  they  at  once 
extinguished.  The  pillows  and  entire  back  part 
of  the  sofa-cover  were  burnt  to  the  breadth  of  a 
person's  shoulders. 

The  prisoner  then  came  in  from  the  back  premises 
in  her  night-dress  ;  she  was  described  as  not  drunk, 
but  not  quite  sober.  She  took  a  bottle  of  rum  from 
the  cupboard,  and  drank  from  it,  and  after  that 
she  soon  became  thoroughly  intoxicated,  and  lay 
down  on  the  sofa.  The  girl  then  went  out  of  the 
kitchen  towards  the  brewhouse,  and  found  the 
deceased  lying  on  her  face  on  the  steps  of  the 
brewhouse,  apparently  burnt  to  death.  Her  arms 
were  crossed  in  front  over  her  breast,  or,  according 
to  one  witness,  across  her  face  ;  on  the  back  of 
the  head  lay  a  piece  of  the  sofa-cover,  and  near 
the  body  was  a  cotton  bag  which  had  been  used 
in  the  house  indiscriminately  as  a  bag  or  a  pillow ; 
it  was  besmeared  with  oil.  Near  the  feet  of  the 
body  were  the  remains  of  four  pairs  of  sheets 
which  had  been  in  the  kitchen  the  night  before. 
They  were  almost  entirely  consumed  by  fire  ;  what 
was  left  of  them  was  wet.  The  prisoner's  clothes 
were  on  a  chair  in  the  kitchen — the  explanation 
being  given  that  she  was  in  the  habit  of  undressing 
there.  Holes  had  been  burnt  through  them,  and  it 
was  found  that  the  prisoner's  hands  were  scorched 
and  blistered,  and  that  she  had  burns  on  her  arms 
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and  body  corresponding  with  the  burns  in  her 
clothes.  It  appeared  from  the  state  of  the  bed- 
clothes in  her  room  upstairs  that  she  had  not  been 
in  bed,  but  there  was  a  mark  as  if  someone  had 
been  lying  upon  the  bed.  A  butter-boat,  which  had 
been  full  of  dripping,  and  a  pint  bottle,  which 
had  been  nearly  full  of  lamp-oil,  and  left  near  the 
fire  overnight,  were  both  empty,  and  there  were 
spots  of  grease  and  oil  on  the  pillow-case,  sheets, 
and  sofa.  A  stocking  had  been  hung  up  to  cover 
a  crevice  in  the  window-shutter,  through  which  any 
person  outside  might  have  seen  into  the  kitchen. 
The  door-post  of  the  kitchen  leading  into  the  yard 
was  much  burnt  about  three  feet  high  from  the 
ground  ;  and  there  was  a  mark  of  burning  on  the 
door-post  of  the  brewhouse.  The  surface  of  the 
deceased  woman's  body  was  completely  charred, 
the  tongue  was  livid  and  swollen,  and  one  of  the 
toes  was  much  bruised,  as  if  it  had  been  trodden 
on.  There  was  a  small  blister  on  the  inner  side 
of  the  right  leg,  far  below  where  the  great  burning 
commenced,  which  contained  straw-coloured  serum, 
but  there  was  no  other  blister  on  any  part  of  the 
body,  nor  any  marks  of  redness  around  the  blister, 
or  at  the  parts  where  the  injured  and  uninjured 
tissues  joined.  The  nose,  which  had  been  a  very 
prominent  organ  during  life,  was  flattened  down 
so  as  not  to  rise  to  more  than  the  eighth  of  an 
inch  above  the  level  of  the  face,  and  as  it 
never  recovered  its  original  appearance,  it  was 
stated  that  it  must  have  been  so  flattened  for 
some  time  before  death.  The  lungs  and  brain 
were    much    congested,    and    a    quantity   of   black 
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blood    was    found    in    the    right    auricle    of    the 
heart. 

From  these  facts  the  medical  witnesses  examined 
in  support  of  the  prosecution  concluded,  that  the 
deceased  had  been  first  suffocated  by  pressing  some- 
thing over  her  mouth  and  nostrils  so  forcibly  as  to 
break  and  flatten  the  nose  in  the  way  described  ; 
but  they  had  made  no  examination  of  the  larynx 
and  trachea,  and  other  parts  of  the  body.  A 
physician  who  had  heard  the  evidence  but  not  seen 
the  deceased,  gave  his  opinion  that  the  appear- 
ances described  by  the  other  witnesses  were  signs 
of  death  by  suffocation  ;  that  the  absence  of  vesic- 
cation  and  of  the  line  of  redness  was  a  certain  sign 
that  the  body  had  been  burnt  after  death  ;  but 
he  added  that,  as  there  were  no  marks  of  external 
injury,  an  examination  should  have  been  made  of 
the  parts  of  the  body  above  mentioned,  in  order 
to  arrive  at  a  satisfactory  conclusion.  Another 
medical  witness  thought  it  possible  that  suffocation 
might  have  been  produced  by  the  flames  preventing 
the  access  of  air  to  the  lungs,  while  others  again 
thought  it  impossible  that  such  could  have  been 
the  case,  as  no  screams  had  been  heard  in  the 
night,  and  they  were  also  of  opinion  that  if  alive 
the  deceased  must  have  been  in  such  intense  agony 
that  she  could  not,  even  if  she  had  been  strong 
enough  to  walk  from  the  kitchen  to  the  brewhouse, 
have  refrained  from  screaming.  One  of  these 
witnesses  stated  that  he  did  not  think  it  possible 
that  the  deceased,  if  alive,  could  have  fallen  in  the 
position  in  which  she  was  found,  as  her  first 
impulse  would  have  been  to  stretch  out  her  arms 
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to  prevent  a  fall  ;  but,  on  the  other  hand,  it  was 
urged  that  it  was  not  possible  to  judge  of  the  acts 
of  a  person  in  the  last  agonies  of  death  by  the 
conduct  of  one  in  full  life.  Under  the  will  of  her 
grandfather  the  prisoner  was  entitled  on  the  death 
of  her  mother  to  the  sum  of  ;if200,  and  to  the 
interest  of  the  sum  of  ;f 300  for  her  life.  She  had 
frequently  cruelly  beaten  the  old  woman,  threatened 
to  shorten  her  days,  bitterly  reproaching  her  for 
keeping  her  out  of  her  property  by  living  so  long, 
and  declared  that  she  should  never  be  happy  so 
long  as  she  was  above-ground,  and  she  had  once 
attempted  to  choke  her  by  forcing  a  handkerchief 
down  her  throat,  but  was  prevented  from  doing  so 
by  the  other  servant.  The  magistrates  had  been 
frequently  appealed  to,  but  they  could  only  remon- 
strate, as  the  old  woman  would  not  appear  against 
her  daughter. 

The  case  set  up  on  behalf  of  the  prisoner  was, 
that  she  was  in  bed  and,  perceiving  a  smell  of 
fire,  came  downstairs,  and  finding  the  sofa  on  fire, 
fetched  water  and  extinguished  it,  and  that  she 
knew  nothing  of  her  mother's  death  until  she  heard 
it  from  others.  It  appeared  that  the  old  woman 
was  generally  very  chilly,  and  in  the  habit  of  getting 
near  the  fire  ;  that  on  two  former  occasions  she  had 
burned  portions  of  her  dress  ;  that  on  another  she 
had  burned  the  corner  of  the  sofa-cushion  ;  that 
she  used  to  smoke  in  bed,  and  light  her  pipe 
with  lucifer  matches,  which  she  carried  in  a  basket ; 
and  that  on  the  night  in  question  she  had  brought 
her  pipe,  which  was  found  on  the  following  morn- 
ing in  her  basket.     It  was  urged  as  the  probable 
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explanation  of  the  position  in  which  the  body  was 
found,  that,  finding  herself  on  fire,  she  must  have 
proceeded  to  the  brewhouse,  where  she  knew  there 
was  water,  and  on  her  way  there  leaned  against 
the  doorpost,  and  that,  feeling  cold  in  the  night, 
she  had  wrapped  the  sheets  around  her,  and  did  not 
throw  them  off  until  she  reached  the  yard.  The 
prisoner,  though  accustomed  to  sleep  upstairs,  was 
in  the  habit  of  undressing  in  the  kitchen,  which  was 
stated  to  be  the  reason  why  the  stocking  had  been 
so  placed  as  to  prevent  any  person  from  seeing 
into  the  kitchen. 

Mr.  Justice  Patteson,  in  his  charge  to  the  jury, 
characterized  the  evidence  of  the  medical  practi- 
tioners who  had  examined  the  body  as  extremely 
unsatisfactory  in  consequence  of  the  incompleteness 
of  their  examination  ;  the  opinion  of  the  physician 
who  had  not  seen  the  body  was  also,  he  said,  very 
unsatisfactory  as  substituting  him  for  the  jury ;  that 
he  had  only  expressed  his  opinion  as  founded  upon 
the  facts  stated  by  the  other  witnesses ;  that  if  he 
had  seen  the  body  himself,  his  views  might  have  been 
materially  different ;  that  the  other  witnesses  might 
have  omitted  to  mention  particulars  which  he  might 
deem  of  the  greatest  importance,  but  which  they 
considered  as  of  no  significance ;  that  therefore 
opinions  expressed  on  such  partial  statements  ought 
to  be  received  with  the  greatest  reluctance  and 
suspicion  ;  that  he  had  always  had  a  strong  opinion 
against  such  evidence,  as  tending  to  encroach  upon 
the  proper  duty  of  juries ;  and  he  recommended 
them  to  exercise  their  own  judgment  upon  the 
other   evidence   in  the    case,   without   yielding    it 
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implicitly  to  the  authority  of  this  witness.  The 
jury  acquitted  the  prisoner  ;  and  indeed  it  would 
have  been  contrary  to  all  principle  to  do  otherwise, 
in  the  midst  of  so  much  uncertainty  as  to  the  corpus 
delicti  (a). 

(a)  Reg.  V.  Newton^  Shrewsbury  Spring  Assizes,  1850.  Two  former 
juries,  at  the  Assizes  in  the  preceding  year,  had  been  unable  to  agree, 
and  had  been  discharged — a  circumstance  unparalleled,  it  is  believed, 
in  English  jurisprudence.  As  to  the  term  corpus  delicti.,  see  infra, 
p.  323- 


C.E.  N 
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CHAPTER  IV. 

EXTRINSIC    AND    MECHANICAL    INCULPATORY 
INDICATIONS. 

Inculpatory  circumstances  of  an  extrinsic  and 
mechanical  nature,  are  such  as  are  derived  from  the 
physical  peculiarities  and  characteristics  of  persons 
and  things, — from  facts  and  objects  which  bear  a 
relation  to  our  corporeal  nature,  and  are  apparently 
independent  of  moral  indications.  It  is  impossible 
even  to  classify,  and  still  less  to  enumerate,  eviden- 
tiary facts  of  the  kind  in  question,  except  in  a 
very  general  way ;  but  it  may  be  interesting  and 
instructive,  by  way  of  illustration,  to  advert  to  some 
of  the  principal  heads  of  such  evidence,  and  to 
some  remarkable  cases  which  have  occurred  in 
the  records  of  our  criminal  jurisprudence.  One 
important  and  admonitory  result  of  such  a  process 
will  be  to  show  that  all  such  facts  are  associated 
with  attendant  sources  of  error  and  fallacy. 

The  principal  facts  of  circumstantial  evidence  of 
an  external  character  relate  to  questions  of  identity 
— of  person — of  things — of  handwriting — and  of 
matters  connected  with  time  ;  but  there  must 
necessarily  be  a  number  of  isolated  facts  which 
admit  of  no  specific  classification. 
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Section  i. 

identification  of  person. 

In  the  investigation  of  every  allegation  of  legal 
crime,  it  is  fundamentally  requisite  to  establish,  by 
direct  or  circumstantial  evidence,  the  identity  of  the 
individual  accused  as  the  party  who  committed  the 
imputed  offence.  It  might  be  concluded,  by  persons 
not  conversant  with  judicial  proceedings,  that  identi- 
fication is  seldom  attended  with  serious  difficulty : 
but  such  is  not  the  case.  Illustrations  are  numerous 
to  show  that  what  are  supposed  to  be  the  clearest 
intimations  of  the  senses,  are  sometimes  fallacious 
and  deceptive,  and  some  extraordinary  cases  have 
occurred  of  mistaken  personal  identity  (a).  Hence 
the  particularity,  and  as  unreflecting  persons  too 
hastily  conclude,  the  frivolous  minuteness  of  inquiry, 
by  professional  advocates  as  to  the  means  and 
grounds  of  knowledge,  in  cases  of  controverted 
identity,  whether  of  persons  or  of  things. 

Two  men  were  convicted  before  Mr.  Justice 
Grose  of  a  murder,  and  executed ;  and  the  identity 
of  the  prisoners  was  positively  sworn  to  by  a  lady 
who  was  in  company  with  the  deceased  at  the  time 
of  the  robbery  and  murder  ;  but  several  years'after- 
wards  two   men,   who    suffered   for   other  ^crimes, 

{a)  Rex\.  Wood  and  Brown,  p.  40,  supra;  Rex  v.  Co/e»ian,pp.  121, 
128,  supra.  In  Re^.  v.  Markham  (44  C.  C.  C.  Sess.  Pap.  288 
(1856))  a  man  was  sentenced  to  four  years'  penal  servitude  for  uttering 
a  forged  cheque,  but  was  subsequently  pardoned  on  the  conviction  of 
the  real  offender,  for  whom  the  prisoner  had  been  mistaken. 

N  2 
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confessed  at  the   scaffold  the    commission  of  the 
murder  for  which  these  persons  were  executed  (b). 

A  young  man  was  tried  at  the  Old  Bailey,  July, 
1824,  on  five  indictments  for  different  acts  of  theft. 
It  appeared  that  a  person  resembling  the  prisoner 
in  size  and  general  appearance  had  called  at  various 
shops  in  the  metropolis  for  the  purpose  of  looking 
at  books,  jewellery,  and  other  articles,  with  the 
pretended  intention  of  making  purchases,  but  made 
off  with  the  property  placed  before  him  while  the 
shopkeepers  were  engaged  in  looking  out  other 
articles.  In  each  of  these  cases  the  prisoner  was 
positively  identified  by  several  persons,  while  in 
the  majority  of  them  an  alibi  was  as  clearly  and 
positively  established,  and  the  young  man  was 
proved  to  be  of  orderly  habits  and  irreproachable 
character,  and  under  no  temptation  from  want  of 
money  to  resort  to  acts  of  dishonesty.  Similar 
depredations  on  other  tradesmen  had  been  com- 
mitted by  a  person  resembling  the  prisoner,  and 
the  tradesmen  deposed  that,  though  there  was  a 
considerable  resemblance  to  the  prisoner,  he  was 
not  the  person  who  had  robbed  them.  He  was 
convicted  upon  one  indictment,  but  acquitted  on  all 
the  others  ;  and  the  judge  and  jurors  who  tried  the 
last  three  cases  expressed  their  conviction  that  the 
witnesses  had  been  mistaken,  and  that  the  prosecutor 
had  been  robbed  by  another  person  resembling  the 
prisoner.     A  pardon  was  immediately  procured  in 


{6)  Rex  V    Clinch  and  Mackley,   Paris  and  Fonblanque,    Medical 
Jurisprudence,  ed.  1823,  vol.  iii.  p.  144,  ;/.,  and  Sess.  Papers,  1797. 
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respect  of  that  charge  on  which  the  conviction  had 
taken  place  (c). 

A  few  months  before  the  last-mentioned  case, 
a  respectable  young  man  was  tried  for  a  high- 
way robbery  committed  at  Bethnal  Green,  in  which 
neighbourhood  both  he  and  the  prosecutor  resided. 
The  prosecutor  swore  positively  that  the  prisoner 
was  the  man  who  robbed  him  of  his  watch.  A 
young  woman,  to  whom  the  prisoner  paid  his 
addresses,  gave  evidence  which  proved  a  complete 
alibi.  The  prosecutor  was  then  ordered  out  of 
court,  and  in  the  interval  another  young  man,  who 
awaited  his  trial  on  a  capital  charge,  was  intro- 
duced and  placed  by  the  side  of  the  prisoner.  The 
prosecutor  was  again  put  into  the  witness-box,  and 
addressed  by  the  prisoner's  counsel  thus:  "Remem- 
ber, the  life  of  this  young  man  depends  upon  your 
reply  to  the  question  I  am  about  to  put.  Will  you 
swear  again  that  the  young  man  at  the  bar  is  the 
person  who  assaulted  and  robbed  you?"  The 
witness  turned  his  head  toward  the  dock,  when 
beholding  two  men  so  nearly  alike,  he  dropped  his 
hat,  became  speechless  with  astonishment  for  a 
time,  and  at  length  declined  swearing  to  either. 
The  prisoner  was  of  course  acquitted.  The  other 
young  man  was  tried  for  another  offence  and 
executed ;  and  before  his  death  acknowledged  that 
he    had    committed    the    robbery   in    question  {d). 

{c)  Rex  V.  Robinson,  O.B.  Sessions  Papers,  1824,  423. 
{d)  Paris  and  Fonblanque,  Medical  Jurisprudence,  ed.  1823,  vol.  iii. 
p.  143   (n.   b) ;    Amos's  Great   Oyer   of  Poisoning  (the  trial  of  the 

Earl  of  Somerset),  at  p.  265. 
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Upon  a  trial  for  burglary,  where  there  was  con- 
flicting evidence  as  to  the  identity  of  the  prisoner, 
Mr.  Baron  Bolland,  after  remarking  upon  the  risk 
incurred  in  pronouncing  on  evidence  of  identity 
exposed  to  such  doubt,  said  that  when  at  the  bar, 
he  had  prosecuted  a  woman  for  child -stealing, 
tracing  her  buying  ribbons  and  other  articles  at 
various  places  in  London,  and  at  last  into  a  coach 
at  Bishopsgate,  by  eleven  witnesses,  whose  evidence 
was  contradicted  by  a  host  of  other  witnesses,  and 
she  was  acquitted ;  and  that  he  had  afterwards 
prosecuted  the  very  woman  who  really  stole  the 
child,  and  traced  her  by  thirteen  witnesses.  "  These 
contradictions,"  said  the  learned  judge,  "  make  one 
tremble  at  the  consequences  of  relying  on  evidence 
of  this  nature,  unsupported  by  other  proof"  (e). 

As  incidental  to  the  establishment  of  identity,  the 
quantity  of  light  necessary  to  enable  a  witness  to 
form  a  satisfactory  opinion  has  occasionally  become 
the  subject  of  discussion.  A  man  was  tried  in 
January,  1799,  for  shooting  at  three  Bow  Street 
officers,  who,  in  consequence  of  several  robberies 
having  been  committed  near  Hounslow,  were  em- 
ployed to  scour  that  neighbourhood.  They  were 
attacked  in  a  post-chaise  by  two  persons  on  horse- 
back, one  of  whom  stationed  himself  at  the  head  of 
the  horses,  and  the  other  went  to  the  side  of  the 
chaise.  One  of  the  officers  stated  that  the  night 
was  dark,  but  that  from  the  flash  of  the  pistols  he 
could  distinctly  see  that  one  of  the  robbers  rode  a 
dark-brown  horse,  between  thirteen   and  fourteen 

(tf)  Hex  V.  Sawyer^  Reading  Assizes. 
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hands  high,  of  a  very  remarkable  shape,  having  a 
square  head  and  thick  shoulders,  that  he  could 
select  him  out  of  fifty  horses,  and  had  seen  him 
since  at  a  stable  in  Long  Acre ;  and  that  he  also 
perceived  that  the  person  at  the  side  glass  had  on  a 
rough  shag  great-coat  (/).  Similar  evidence  was 
given  on  a  trial  for  high  treason  (g) ;  and  in  a  case 
of  burglary  before  the  Special  Commission  at  York, 
January,  1813,  a  witness  stated  that  a  man  came 
into  his  room  in  the  night,  and  caused  a  light  by 
striking  on  the  stone  floor  with  something  like  a 
sword,  which  produced  a  flash  near  his  face,  and 
enabled  him  to  observe  that  his  forehead  and 
cheeks  were  blacked  over  in  streaks,  that  he  had 
on  a  dark-coloured  top-coat  and  a  dark-coloured 
handkerchief,  and  was  a  large  man,  from  which 
circumstances  and  from  his  voice,  he  believed  the 
prisoner  to  be  the  same  man.  The  prisoner  was 
acquitted,  but  undoubtedly  such  evidence  has  been 
acted  upon  (h).     In  another  case  a  gentleman  who 

(/)  Hex  V.  Names,  Paris  and  Fonblanque,  Medical  Jurisprudence, 
vol.  iii.,  p.  144,  n. 

{^)  Rex  V.  Byrne,  28  State  Trials,  806,  810,  819. 

{Ji)  Rexv.  Brook,  31  State  Trials,  1124,  1135,  1137;  see  "Traite  de 
la  Preuve,"  par  Desquiron,  274,  where  it  is  stated  that  after  the  con- 
demnation of  a  man  for  murder,  on  the  testimony  of  two  witnesses, 
who  deposed  that  they  recognized  him  by  the  light  from  the  discharge 
of  a  gun,  experiments  were  made,  from  which  it  appeared  that  such 
recognition  was  impossible. 

The  late  learned  Recorder  of  Birmingham  (M.  D.  Hill,  Esq.,  Q.C.) 
gave  the  editor  the  particulars  of  a  remarkable  case,  in  which  he  was 
retained  as  counsel  for  a  prisoner  accused  of  shooting  at  a  young 
woman,  and  in  which  the  intended  victim  was  prepared  to  swear  that 
she  recognized  the  prisoner  by  the  flash  of  the  gun  which  was  fired 
at  her.  The  trial,  which  was  to  have  taken  place  at  the  Derby  Spring 
Assizes,  1840,  was  prevented  by  the  suicide  of  the  prisoner,  after  the 
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was  shot  at  while  driving  home  in  his  gig,  and 
wounded  in  the  elbow,  stated  that  when  he  observed 
the  flash  of  the  gun,  he  saw  that  it  was  levelled 
towards  him,  and  that  the  light  enabled  him  to 
recognize  at  once  the  features  of  the  accused.  On 
cross-examination  he  stated  that  he  was  quite  sure 
he  could  see  him,  and  that  he  was  not  mistaken  as 
to  his  identity ;  but  the  prisoner  was  acquitted  (i). 

A  great  deal  of  the  value  of  direct  evidence  of 
identification  must  depend  upon  the  personal 
appearance  of  the  subject  of  identification.  There 
are  some  men  with  peculiarities  and  characteristics 
so  marked  that  only  a  very  careless  observer  (of 
whom,  however,  there  are  a  great  number)  could 
well  be  wrong  about  them.  There  are  others — and  a 
far  greater  number — whose  features  and  persons  are 
of  the  very  commonest  types,  and  who  are  hardly 
distinguishable  by  a  casual  observer  from  hundreds 
to  be  met  every  day  in  the  streets.  The  physical 
characteristics    of    the     subject    of    identification 

business  of  the  Assizes  had  begun;  but  Mr.  Hill  was  present  at  a 
series  of  experiments  made  with  a  view  to  test  the  possibility  of  the 
alleged  recognition,  and  the  conclusion  he  drew  was  "  that  all  stories 
of  recognition  from  the  flash  of  gun  or  pistol  must  be  founded  upon  a 
fallacy."  There  were  many  circumstances  in  the  case  calculated  to 
produce  a  strong  impression  on  the  young  woman's  mind  that  the 
prisoner  was  her  assailant,  and  she  doubtless  mistook  the  impression 
so  created  for  ocular  demonstration.  On  the  other  hand,  it  is  asserted 
in  I  Taylor's  Medical  Jurisprudence,  6th  ed.  (1910),  559-560,  that 
from  information  which  the  author  was  able  to  collect  on  this  point, 
there  appears  to  be  no  doubt  that  an  assailant  may  be  thus  occasion- 
ally identified.  It  probably  depends  largely  upon  the  quickness  of 
individual  sight. 

(/)  Jie^.  V.  White,  Croydon  Summer  Assizes,  1839.     Mentioned  in 
I  Taylor,  Med.  Jur.,  6th  cd.  (1910),  559. 
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may  be  of  the  one  category  or  the  other,  or  may 
belong  to  anyone  of  the  infinite  gradations  between 
the  two  extremes.  Fortunately  the  tribunal  has 
the  advantage  of  seeing  the  person  sought  to  be 
identified,  and  the  foregoing  considerations  can 
always  be  brought  home  to  the  minds  of  the  jurors. 

It  may  not  be  out  of  place  to  mention  a  remark- 
able case  which  illustrates  the  difficulties  surround- 
ing the  determination  of  personal  identity.  A  man 
was  tried  at  Manchester  for  housebreaking.  He 
was  convicted.  A  part  of  the  indictment  alleged 
that  he  had  been  previously  convicted  of  a  similar 
offence.  A  warder  from  the  convict  prison  from 
which  it  was  alleged  that  the  prisoner  had  been 
discharged  on  completing  his  former  sentence, 
deposed  that  the  prisoner  was  the  same  man,  and 
that  he  had  served  his  former  sentence  as  James 
Williams.  The  prisoner,  who  vehemently  protested 
that  a  mistake  had  been  made,  elicited  from  the 
warder  that  upon  the  discharge  of  James  Williams 
a  list  had  been  made  of  the  marks  of  identification 
upon  him.  The  list  was  produced,  and  the  gaol 
surgeon  was  requested  to  take  the  prisoner  to  the 
cells  and  report  what  marks  he  had  upon  him.  He 
returned  with  a  list  which  differed  very  materially 
from  the  warder's  list,  containing  some  obvious 
marks  which  were  not  in  the  warder's  list,  and  not 
containing  others  which  were  in  that  list.  In 
particular  the  prisoner  had  upon  his  stomach  a  large 
mark  of  discoloration  ("probably  congenital,"  said 
the  surgeon)  which  was  not  in  the  warder's  list. 
Photographs  of  James  Williams  were  produced  by 
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the  warder,   and   at   the    request  of  the  jury  the 
prisoner  was  placed  in  various  positions,  and  under 
various  lights,  for  the  purpose  of  comparison.      In 
the  end  the  jury  found  that  the  prisoner  was  not 
James  Williams,  and  he  received  the  mitigated  sen- 
tence due  to  a  first  conviction  for  an  offence  of  this 
kind.     When  in  prison  he  memorialized  the  Home 
Secretary,  complaining  of  some  action  on  the  part 
of  the  prison  authorities.     This  led  to  an  investiga- 
tion, in  the  course  of  which  a  petition  from  James 
Williams,  dated  from  Chatham  convict  prison,  was 
found  in  the  archives  of  the  Home  Office,  and  both 
petitions  were  sent  by  the  Home  Secretary  to  the 
judge  who  tried  the  case  (k).      There  was  not  then 
room  for  the  smallest  doubt  as  to  the  identity  of 
the  prisoner  with  James  Williams.     Not  only  were 
the  two  handwritings  identical,  but  there  was  a 
peculiar  vein  of  thought   and   character   running 
through  both  petitions  which  could  hardly  by  any 
possibility   have   been   common    to    two   different 
persons.     The  man  was  of  the  kind  known  to  sea- 
men as  "  sea  lawyers,"  and  with  a  very  peculiar 
vein    of    querulousness    eminently    characteristic. 
There  is  not  the   slightest   doubt   that  the  warder 
was  right  in  his  identification  (/).      The  editor  is 

(^)  It  may  not  be  uninteresting  to  mention  as  an  instance,  and  by 
no  means  a  rare  one,  of  the  care  bestowed  upon  cases  brought  by 
judges  under  the  notice  of  the  Home  Secretary  that  the  editor 
possesses  the  letter  from  Sir  William  Harcourt  accompanying  the  two 
petitions  and  pointing  out  the  similarity,  not  to  say  identity,  of  the  two 
handwritings,  and  discussing  the  similarity  of  even  particular  letters 
of  the  alphabet.  It  is  in  his  own  handwriting  and  fills  four  large 
quarto  pages. 

(/)  A'.  V.  Henry  Evans,  Manchester  Winter  Assizes,  27th  January, 
1885,  coram  Wills,  J. 
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glad  to  be  able  to  add  that  during  his  experience  of 
over  twenty-one  years  on  the  Bench,  he  has  met 
with  but  one  instance  of  mistake  upon  the  question 
of  previous  conviction  (in).  Upon  his  sending  for 
the  offending  witness,  and  speaking  to  him  of  the 
great  gravity  of  such  a  mistake,  the  man  (a  warder 
from  one  of  the  large  London  prisons)  said  in 
extenuation,  "  My  lord,  I  identify  three  thousand  a 
year  !  " 

One  very  remarkable  case  of  disputed  identity 
should  be  mentioned.  A  Mr.  Storrs  of  Gorse  Hall, 
in  Cheshire,  was  murdered  in  his  own  house  about 
g  P.M.  on  November  ist,  1908.  The  murderer  was 
seen  in  the  kitchen  by  the  cook,  who  had  a  good 
opportunity  of  noticing  him.  Mr.  Storr,  hearing  a 
noise,  came  out  of  the  dining  room  into  the 
passage,  where  he  was  immediately  attacked  by  a 
man  who  grappled  with  him,  stabbed  him  with  a 
large  knife  in  some  fifteen  or  sixteen  places,  and 
effected  his  escape,  leaving  his  victim  bleeding  and 
helpless  on  the  floor.  He  was  lifted  on  to  a  sofa, 
where  he  died  in  a  few  minutes  without  having  been 
able  to  say  a  word.  The  assault  took  place  near  a 
lamp  and  was  witnessed  by  his  wife,  his  niece,  and 
two  servants,  who  all  swore  with  more  or  less  con- 
fidence to  the  identity  of  the  murderer  with  the 
man  who  was  being  tried,  and  they  had  been  very 
near  him.  He,  however,  successfully  established 
an  alibi  and  was  acquitted. 

A  few  months  later  suspicion  fell  upon  another 
man   said    to    resemble   the   man   who   had   been 

(w)  J^.  V.  //els/iam,  Liverpool  Autumn  Assizes,  I2th  November,  1885. 
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acquitted,  and  he  was  put  upon  his  trial.  The 
same  witnesses  had,  of  course,  to  be  called.  Their 
evidence  could  not,  however,  come  to  much  more 
than  that  there  was  such  similarity  that  they  might 
have  mistaken  the  one  for  the  other.  The  general 
evidence  was  not  of  a  cogent  kind,  and  an  alibi  was 
set  up  on  this  occasion  also.  Though  the  authori- 
ties could  scarcely  do  otherwise  than  prosecute, 
there  never  could  have  been  much  chance  of  a 
conviction,  and  the  second  prisoner  also  was 
acquitted  (n). 

The  liability  to  mistake  must  necessarily  be 
greater  where  the  question  of  identity  is  matter  of 
deduction  and  inference,  than  where  it  is  the  sub- 
ject of  direct  evidence.  The  circumstances  from 
which  identity  may  be  thus  inferred  are  innumer- 
able, and  admit  of  only  a  very  general  classification. 

Family  likeness  has  often  been  insisted  upon  as 
a  reason  for  inferring  parentage  and  identity.  In 
the  Douglas  case  Lord  Mansfield  said :  "  I  have 
always  considered  likeness  as  an  argument  of  a 
child's  being  the  son  of  a  parent ;  and  the  rather 
as  the  distinction  between  individuals  in  the  human 
species  is  more  discernible  than  in  other  animals ; 
a  man  may  survey  ten  thousand  people  before  he 
sees  two  faces  perfectly  alike,  and  in  an  army  of  a 
hundred  thousand  men  every  one  may  be  known 
from  another.  If  there  should  be  a  likeness  of 
feature,  there  may  be  a   discriminancy  of  voice,  a 

(«)  The  cases  were  tried  at  Chester  Assizes.    As  the  men  were 
acquitted  and  the  cases  recent,  their  names  are  not  given. 
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difference  in  the  gesture,  the  smile,  and  various 
Other  things ;  whereas  a  family  likeness  runs 
generally  through  all  these,  for  in  everything  there 
is  a  resemblance,  as  of  features,  size,  attitude,  and 
action  "  (o). 

In  a  case  in  Scotland,  where  the  question  was 
who  was  the  father  of  a  certain  woman,  an  allega- 
tion that  she  had  a  strong  resemblance  in  the 
features  of  the  face  to  one  of  the  servants  of  the 
alleged  father,  with  whom  adultery  was  proved,  was 
held  not  to  be  relevant,  as  being  too  much  a  matter 
of  fancy  and  loose  opinion  to  form  a  material 
article  of  evidence  {p).  In  another  Scotch  case, 
however — a  trial  for  child-murder — it  was  permitted 
(after  proof  that  the  child  had  six  toes)  to  ask  a 
witness  whether  any  members  of  the  prisoner's 
family  had  supernumerary  fingers  and  toes  ;  though 
the  inference  to  be  deduced  was  evidently  only 
matter  of  opinion  {q). 

A  case  of  capital  conviction  occurred  a  few  years 
ago  where  the  prisoner  had  given  his  portrait  to 
a  youth,  which  enabled  the  police,  after  watching 
a  month  in   London,  to  recognize  and  apprehend 

{0)  2  Collectanea  Juridica,  402 ;  Beck's  Medical  Jurisprudence, 
7th  ed.,  p.  402.  And  see  Report  of  the  case  of  Doe  d.  Day  v.  Day 
(Trial  by  Ejectment  involving  a  question  of  Legitimacy,  &c.,  Hunting- 
don Assizes,  July,  1797.  Printed  at  Birmingham,  1823).  Lord  Mans- 
field certainly  put  the  case  of  family  likeness  very  high  ;  it  is,  to  say 
the  least,  questionable  whether  a  view  so  extreme  would  find  judicial 
support  in  the  present  day. 

{p)  Riitledge  v.  Carruthers,  Tait's  Law  of  Ev.,  2nd  ed.,  p.  441. 
Fac.  Rep.  Court  of  Sessions  Decisions,  20th  Jan.,  1810. 

{q)  I  Dickson's  Law  of  Ev.  in  Scotland,  §  19,  p.  14.  Laird's  case, 
Arkley,  Just.  Rep.  471  (1848). 
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him  (r) ;  and  photographic  Hkenesses  now  frequently 
lead  to  the  identification  of  offenders.  It  is  well 
known  that  shepherds  readily  identify  their  sheep, 
however  intermingled  with  others  (s)  ;  and  offenders 
are  not  unfrequently  recognized  by  the  voice  (/). 
Circumstances  frequently  contribute  to  identifica- 
tion, by  confining  suspicion  and  limiting  the  range 
of  inquiry  to  a  class  of  persons ;  as  where  crimes 
have  been  committed  by  left-handed  persons  (ti) ; 
or  where,  notwithstanding  simulated  appearances 
of  external  violence  and  infraction,  the  offenders 
must  have  been  domestics. 

On  the  trial  of  a  gentleman's  valet  for  the 
murder  of  his  master,  it  appeared  that  there  were 
marks  on  the  back  door  of  the  house,  as  if  it 
had  been  broken  into,  but  the  force  had  been 
applied  from  within,  and  the  only  way  by  which 
this  door  could  be  approached  from  the  back  was 
over  a  wall,  covered  with  dust  which  lay  undis- 

(r)  J^ex  V.  Arden,  8  London  Medical  Gazette,  37 ;  but  identification 
by  photograph  alone  is  regarded  with  suspicion,  and  the  Divorce 
Court  will  not  act  upon  it  save  in  very  exceptional  circumstances. 
Frith  v.  Frith,  1896,  p.  74. 

{s)  Rex  V.  Oliver,  Syme's  Justiciary  Report,  224. 

\t)  Rex\.  Brook,  31  State  Trials,  1124,  1129,  1137  ;  but  the  prisoner 
was  acquitted  in  spite  of  having  set  up  an  alibi  which  the  jury 
disbelieved. 

{u)  Rex  V.  Richardson — see  pp.  436-442,  infra,  and  Rex  v.  Patch, 
which  is  given  at  length  at  pp.  442-446,  ififra.  One  of  the  circum- 
stances in  that  case  which  connected  the  accused  with  the  crime  was 
that  the  murderer  must  have  hidden  his  body  behind  the  door,  and 
fired  the  shot  with  his  left  hand,  or  he  would  have  been  seen ;  and 
the  prisoner  was  proved  to  be  left-handed.  See  also  Rex  v.  Okeman 
and  others,  14  State  Trials  1 324,  where  it  is  not  mentioned  that  either  of 
the  suspected  persons  was  left-handed  ;  but  it  is  hardly  likely  that  the 
marks  of  a  left  hand  would  have  been  mentioned,  had  it  not  been  so. 
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turbed,  or  over  some  tiling,  so  old  and  perished 
that  it  would  not  have  borne  the  weight  of  a  man  ; 
so  that  the  appearances  of  burglarious  entry  must 
have  been  contrived  by  a  domestic.  Other  facts 
conclusively  fixed  the  prisoner  as  the  murderer  (x). 

FINGER    PRINTS. 

Identification  by  finger  prints  has  become  a 
most  important  branch  of  criminal  investigation, 
and  has  proved  to  be  of  signal  service  both  in  the 
detection  of  crime  and  the  identification  of  the 
offender.  The  system  is  new,  and  had  only  just 
been  introduced  into  this  country  when  the  last 
edition  of  this  work  was  published,  and  it  is  only 
quite  lately  that  the  conclusive  nature  of  the 
evidence  it  affords  has  been  appreciated  in  the 
Courts.  It  may  be  said  now  to  have  established  its 
claim  to  admission  and  to  trustworthiness.  The 
processes  and  especially  the  admirable  system  of 
classification  make  it  perfectly  simple  to  those 
who  understand  its  technology.  Despite  an 
appearance  of  complication,  the  system  appears  to 
be  easily  mastered  by  any  person  of  intelligence  in 
the  course  of  a  few  months  or  even  weeks.  For 
details,  the  reader  is  referred  to  the  compendious 
manual  of  "  The  Classification  and  Uses  of  Finger 
Prints"  (3rd  ed.,  1905),  by  Sir  Edward  Henry, 
G.C.V.O.,  K.C.B.  {y),  who  devised  and  introduced 

(;r)  J?e^.  v.  Courvoisier.     See  pp.  450-454,  infra. 

[y)  The  work  is  published  at  a  very  low  price  (2i'.),  which  brings  it 
within  the  reach  of  everyone  having  to  work  the  system  or  interested 
in  the  subject. 


192     EXTRINSIC  INCULPATORY  INDICATIONS.    [CHAP.  IV. 

the  system  and  had  many  years'  experience  of  its 
working  in  India,  before  he  was  appointed  in  1901 
Assistant  Commissioner  of  the  Metropolitan  PoHce, 
and  in  1905  Chief  Commissioner,  and  it  is  to  him 
that  we  owe  its  introduction  and  adoption  in 
England.  The  editor  is  indebted  to  his  kindness 
for  the  opportunity  of  seeing  the  system  doing 
its  daily  work  in  New  Scotland  Yard  and  for 
permission  to  use  the  few  illustrative  photographs 
(taken  either  from  his  book  or  from  the  official 
records)  which  occur  in  the  next  few  pages.  While 
space  forbids  the  introduction  of  details,  a  short 
account  of  the  principles  involved,  of  the  manner  in 
which  they  are  applied,  and  of  the  results  will,  the 
editor  trusts,  be  found  interesting  as  well  as  useful. 

There  are  two  great  divisions  in  the  application 
of  the  system.  Its  chief  use  at  the  present  time  is 
to  ascertain  whether  persons  to  be  tried  for  most  of 
the  graver  offences  have  been  convicted  before  or  not. 
Another  application  of  the  process  which  has  been 
of  the  greatest  service,  though  it  cannot  so  often 
come  into  play,  consists  in  ascertaining  from  finger 
marks  left  by  burglars  or  other  offenders  upon 
articles  they  have  handled  in  the  course  of  their 
depredations  who  the  culprits  are,  and  so  directing 
the  inquiries  of  the  police  into  the  right  channels. 

The  surface  of  a  finger  or  thumb,  however  delicate, 
is  never  even.  It  presents  a  series  of  tiny  ridges 
separated  by  equally  minute  hollows.  The  ridges 
are  dotted  from  end  to  end,  at  intervals,  by  little 
pits  which  are  the  open  ends  of  the  ducts  from  the 
sweat  glands.     The   ridges   are  arranged  with  an 
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infinite  variety  of  detail,  and  two  cardinal  facts  lie 
at  the  root  of  the  process.  The  ridges  and  hollows 
are  congenital,  and  from  the  cradle  to  the  grave 
their  arrangements — their  patterns — never  change. 
Sir  W.  Herschel,  a  distinguished  Indian  civil 
servant,  who  did  all  that  he  could  to  have  finger 
prints  utilized  to  fix  the  identity  of  executants  of 
deeds  presented  at  Registration  Offices,  left  behind 
him  imprints  of  his  own  digits  taken  at  an  interval 
of  fifty  years.  Enlargements  of  them  are  hung  up 
in  the  room  at  New  Scotland  Yard  occupied  by  the 
Finger  Print  Department.  They  are  absolutely 
identical  :  an  interesting  illustration  of  a  fact 
which  has  been  established  beyond  all  question  by 
the  researches  of  Sir  Francis  Galton  and  others. 
Further,  no  two  persons  have  identical  patterns  of 
ridges  and  hollows.  There  are  certain  other  marks 
called  creases,  but  they  play  a  very  subordinate  part 
— often  not  any — in  identification,  and  it  is  not 
proposed  to  say  anything  more  about  them.  Cuts 
leave  their  own  marks  and  may  divide  the  ridges : 
but  do  not  alter  their  arrangement. 

The  general  appearance  of  the  prints  is  shown 
by  the  following  illustration  which  represents  three 
out  of  over  160  figured  in  Sir  Edward  Henry's 
book  : — 
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Powers  are  given  by  orders  of  the  Home  Secretary, 
made  under  the  authority  of  the  Penal  Servitude 
Act,  1891,  54  &  55  Vict.  c.  69,  s.  8,  to  take  in  prison 
the  finger  prints  of  persons  charged  with  any  of  a 
long  list  of  serious  offences,  and  to  use  force,  if 
necessary,  in  order  to  do  so.  When  therefore  a  man 
is  arrested  for  any  of  the  specified  offences,  a  warder 
takes  impressions  of  his  thumbs  and  fingers.  This 
is  done  by  rolling  each  finger  or  thumb  over  on  a 
surface  covered  with  a  thin  film  of  ink,  and  then 
repeating  the  process  upon  white  paper.  The  object 
of  rolling  is  to  get  a  larger  area  for  observation  and 
comparison.  A  "plain"  {i.e.,  unrolled)  impression 
is  also  taken  simultaneously  of  the  four  fingers  of 
each  hand.  That  they  come  from  the  particular 
individual  is  verified  by  his  impressing  his  right  fore- 
finger on  the  back  of  the  official  slip  and  signing  his 
name,  or  the  name  he  gives  himself,  by  the  side  of 
it.  A  specimen  of  the  plain  or  unrolled  simulta- 
neous prints  taken  from  each  hand  is  appended. 

RIGHT    HAND. 
Plain  Impressions  of  the  Four  Fingers  iaien  simultaneously. 
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LEFT    HAND. 
Plain  Impressions  of  the  Four  Fingers  taken  simultaneously. 


The  slip  is  posted  to  Scotland  Yard.  The  whole 
work  of  verification  is  carried  on  in  one  moderate- 
sized  room.  There  are  daily  about  70  to  80 
inquiries  of  this  kind ;  sometimes  there  have  been 
more  than  100  in  a  day.  There  are  certain 
critical  and  characteristic  points  in  each  print 
easily  recognized  by  the  operators,  to  which  marks, 
numbers  and  letters  are  assigned.  The  officer  notes 
these  on  the  slip  under  each  imprint.  It  is  not 
possible  to  attempt  in  this  sketch  a  description  of 
the  method  of  classification.  Suffice  it  to  say  that 
around  and  about  this  room  are  a  large  number  of 
upright  frames,  containing  nests  of  about  a  foot 
square,  in  which  repose  some  180,000  criminal 
records — classified,  labelled  with  particulars  enough 
to  direct  the  searcher  who  has  the  new  record  in  his 
hand  in  an  incredibly  short  time  to  the  right  nest. 
One  of  the  important  matters  to  be  ascertained  is 
the  number  of  ridges  intervening  between  certain 

o  2 
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characteristic  places  in  the  diagrams.  This  has 
to  be  done  with  great  care,  with  a  sharp-pointed 
instrument  and  if  necessary  with  the  aid  of  a  small 
magnifying  glass,  and  this  occasionally  takes  some 
few  minutes :  but  when  once  the  necessary  facts 
have  been  recorded  on  the  slip,  so  perfect  is  the 
classification  that  the  ascertainment  whether  the 
prisoner  is  or  is  not  already  recorded  in  the  office, 
is  a  matter  not  often  taking  more  than  five  minutes. 

If  there  is  no  record  of  the  person  in  question, 
the  practice  is  to  keep  the  slip  till  the  case  has  been 
tried.  If  it  ends  in  an  acquittal  the  slip  is  destroyed. 
If  in  conviction  it  takes  its  place  in  the  collection. 

The  police  are  thus  enabled  when  it  becomes 
relevant  to  give  to  the  judge  at  the  trial  complete 
and  accurate  information  as  to  the  recorded  crimi- 
nal history  of  a  prisoner.  During  the  ten  years 
since  the  system  was  introduced  here,  there  have 
been  over  60,000  identifications  of  this  kind,  and 
in  no  single  instance  has  a  mistake  been  made. 

There  is  another  use  of  the  system.  Murderers, 
burglars  and  thieves  sometimes  leave  upon  some 
article  they  have  handled  marks  of  some  of  their 
fingers.  They  have  learned  to  wear  india-rubber 
gloves  such  as  those  used  by  operating  surgeons — 
but  sometimes  they  are  disturbed  or  careless  or 
have  drunk  too  freely,  and  precaution  slumbers.  Any 
object  so  marked  is  sent  to  Scotland  Yard,  where  it  is 
examined,  photographed,  and  if  necessary  enlarged. 
This  process  has  led  in  a  considerable  number  of 
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cases  to  the  detection  of  the  offender ;  and  the 
police  who  may  have  had  no  clue  to  the  criminal 
have  been  put  upon  the  scent  of  the  right  person 
who  has  been  found,  convicted  and  punished.  In 
some  instances  persons  have  been  arrested  upon 
suspicion,  against  whom  there  has  been  no  evidence 
conclusive  enough  for  a  conviction  until,  after 
arrest,  finger  marks  had  been  taken  and  a  com- 
parison could  be  made  with  the  marks  left  by  the 
criminal. 

The  following  are  some  remarkable  cases  of  both 
uses  of  marks  left  by  the  offender : — A  warehouse 
was  protected  by  a  pair  of  folding  doors  some 
9  or  lo  feet  high,  furnished  with  a  row  of  spikes 
along  the  top  rail.  In  the  early  morning  a  man 
attempted  to  climb  over  the  gates,  but  slipped  ; 
one  of  his  fingers  was  spiked  and  his  full  weight 
came  upon  it  with  a  jerk:  it  was  torn  out  at 
the  joint  which  united  it  with  the  hand  and  was 
left  on  the  spike.  The  intending  thief  got  away. 
He  had  of  course  not  been  able  to  steal  anything 
and  he  left  nothing  behind  him  except  the  finger. 
A  policeman  on  his  round  found  it  on  the  spike, 
and  took  it  at  once  to  Scotland  Yard,  where  an 
impression  was  taken  from  it.  Scotland  Yard  was 
able  to  identify  it  and  gave  the  information  to  the 
local  police.  The  man  was  arrested ;  the  finger 
was  missing  from  his  hand.  He  was  charged  with 
getting  his  living  by  dishonest  means.  The  magi- 
strate convicted  him  {Rex  v.  Mitchell,  Lambeth 
Police  Court,  October,  1909).  He  was  an  old  hand 
with  a  criminal  history  already  recorded. 
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Sir  Edward  Henry  (p.  64)  mentions  amongst 
several,  a  case  in  which  a  man  effected  an  entry  by 
removing  a  pane  of  glass.  He  had  left  on  it  five 
thumb  and  finger  marks.  Scotland  Yard  identified 
them  as  the  marks  of  one  Rose,  who  was  thereupon 
arrested,  when  part  of  the  stolen  property  was 
found  at  his  address.  The  arrest  was  effected  within 
a  few  hours  of  the  robbery.  Rose  pleaded  guilty 
(December,  1904). 

Instances  in  which  by  the  aid  of  this  process  the 
researches  of  the  police  have  been  confined  to  the 
movements  and  conduct  of  a  particular  person,  thus 
securing  a  vast  economy  of  labour,  are  too  numerous 
to  require  further  notice.  Some  cases  in  which 
crime  has  been  successfully  brought  home  to  the 
offender  by  finger  prints  deserve  mention  by  way 
of  illustration. 

Two  brothers  of  the  name  of  Stratton  were 
arrested  on  suspicion  of  being  concerned  in  the 
murder  of  an  old  man  and  his  wife,  living  at  Dept- 
ford,  who  were  possessed  of  a  few  pounds.  The 
Strattons  were  seen  together  in  the  neighbour- 
hood of  the  old  people's  house  not  long  after  the 
time  when  they  must  have  been  killed,  in  circum- 
stances which  gave  good  ground  for  suspicion,  but 
did  not  go  further. 

The  old  man  and  his  wife  kept  their  money  in  a 
cash-box,  on  the  side  of  which  was  a  thumb  mark. 
The  cash-box  was  taken  to  Scotland  Yard.  The 
finger  prints  of  both  prisoners  were  taken  in  prison. 
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Photographic  Enlargement  of  Mark  on  Cash  Box. 


Photographic  Enlargement  of  Imprint  of  Right  Thumb  of 
Alfred  Stratton. 
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and  the  mark  on  the  box  was  found  to  be  in  exact 
correspondence  with  the  print  of  the  right  thumb  of 
Alfred  Stratton.  The  two  prints  are  given  from  the 
enlargements  used  at  the  trial,  and  Chief  Inspector 
Charles  Collins,  in  charge  of  the  Finger  Print 
Department,  has  been  good  enough  to  add  for  the 
editor  the  lines  leading  to  the  various  points  where 
some  of  the  chief  characteristics  upon  which  reliance 
was  placed  have  been  indicated.  The  evidence  can 
hardly  fail  to  be  conclusive.  There  was  abundant 
evidence  to  show  that  if  one  of  them  was  guilty  both 
were.     Both  were  convicted  and  executed  (z). 

A  similar  pair  of  enlarged  photographs  prepared 
for  a  trial  are  also  here  reproduced.  They  repre- 
sent one  of  the  finger  marks  left  upon  the  glass  by 
a  man  who  had  broken  a  pane  to  effect  an  entry. 
His  finger  prints  had  been  taken  whilst  he  was 
under  remand  in  a  case  in  which  he  had  been 
caught  flagrante  delicto,  and  those  on  the  glass  were 
clearly  his.  Indeed,  the  criminal  classes  are  well 
aware  of  the  cogency  of  this  kind  of  evidence,  and 
when  it  has  been  given  before  the  magistrate,  they 
generally  plead  guilty  at  the  trial.  In  this  case, 
the  number  of  highly  characteristic  similarities  is 
nineteen.  As  the  prisoner  will  shortly  have  com- 
pleted his  sentence,  X.  Y.  is  purposely  substituted 
for  his  name.  In  both  cases  some  of  the  lines  may 
also  point  to  equality  of  ridge  counts,  and  it  must 
not  be  forgotten  that  the  rest  of  the  marks  which  are 


(z)  Rex  V.  Stratton  and  Another,  142  C.  C.  C.  Sessions  Papers, 
p.  978,  1905,  coram  Channell,  J. 
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Enlarged  Photograph  of  Finger  Mark  on  Glass. 
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Enlarged  Photograph  of  an  Imprint  of  the  Right  Forefinger 
of  X.  Y. 
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common  to  the  official  finger  prints   and  those  left 
by  the  offender  present  similar  characteristics. 

Such  a  mass  of  coincidences  cannot  be  accidental. 
The  mere  chances  against  It  are  capable  of 
numerical  calculation,  and  In  most  instances  of 
good  prints  would  require  for  numerical  expression 
figures  the  magnitude  of  which  the  mind  can 
hardly  grasp.  Sir  Edward  Henry  has  very  aptly 
called  attention  to  the  analogous  case  of  Fraun- 
hofer's  lines  on  the  solar  spectrum,  which  for  some 
generations  remained  a  mystery.  When  you  have 
— as  in  the  case  of  Iron — a  spectrum  of  the  Incan- 
descent vapour  consisting  of  some  seventy  bright 
lines  at  varying  distances  from  one  another  and  of 
varying  widths,  and  when  you  find  that  the  con- 
tinuous bright  spectrum  of  the  sun's  light  is  crossed 
by  the  same  number  of  dark  lines  or  bands  exactly 
corresponding  In  place  and  In  width  with  the  bright 
lines  of  the  spectrum  of  Iron,  It  Is  impossible  not  to 
come  to  the  conclusion  that  they  must  be  connected 
In  some  way,  and  when  It  was  discovered  that  the 
substance  which  produces  a  group  of  bright  lines 
when  heated  only  to  the  point  of  vaporization  will 
absorb  the  bright  lines  due  to  the  vapour  heated  to 
the  higher  temperature  of  incandescence  and  turn 
them  to  dark  ones,  no  one  would  refuse  to  accept 
what  since  the  researches  of  Kirchhoff  and  Roscoe 
(1859)  has  been  the  conclusion  of  the  scientific 
world — that  the  dark  Fraunhofer's  lines  tell  us  that 
that  substance  is  part  of  the  sun's  composition. 

It  was  natural  enough  that  the  system  of  finger 
print  identification  should  have  had  to  fight  its  way 
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to  recognition  in  the  Courts.  A  case  has  already 
been  mentioned  (a),  where  the  Lord  Chief  Justice 
Cockburn  advised  a  jury  not  to  act  upon  evidence 
of  very  minute  microscopical  measurements  to  dis- 
tinguish human  blood  from  that  of  other  mam- 
malians. The  modern  method  of  establishing  the 
same  distinction  by  biological  tests  (b)  had  to  win 
its  way  to  respect  gradually.  It  is  now  generally 
accepted.  This  notice  of  finger  print  identification 
has  been  elaborated  more  than  probably  will  be 
necessary  a  few  years  hence,  because  the  editor  is 
convinced  that  the  method  is  entirely  reliable  and 
wishes  in  the  public  interest  to  help  others  to  come 
to  the  same  conclusion.  It  is  undoubtedly  of  very 
great  assistance  in  tracking  both  criminals  and 
crime,  and  it  would  be  a  great  hindrance  to  the 
proper  and  legitimate  work  of  the  police  did  it  fail 
to  command  public  appreciation.  It  is  felt  at  head- 
quarters that  a  single  slip  might  do  infinite  harm, 
and  hence  a  most  rigorous  system  of  checks  and 
counter-checks  has  been  established,  to  which  every 
finger  print  identification  is  subjected.  A  remark- 
able case  tried  at  Birmingham  in  igo8  shows  that 
it  is  well  to  bear  in  mind  that  any  particular  case 
may  meet  with  considerable  reluctance  on  the  part 
of  judge  or  jury,  or  both,  to  accept  evidence  of  a 
scientific  character  before  it  has  thoroughly  estab- 
lished its  own  claim  to  recognition — a  reluctance 
often  wise  as  well  as  natural.  A  burglary  had  been 
committed  and  the  offender  had  left  the  imprint  of 
one  or  more  of  his  fingers  on  a  champagne  bottle. 

{a)  See  supra,  p.  162  {Heg:  v.  Nation), 
{b)  See  supra,  pp.  163-166. 
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Twelve  identical  ridge  characteristics  were  pointed 
out  in  the  two  sets  of  impressions,  but  the  learned 
judge  was  so  far  from  being  satisfied  that  he  twice 
invited  the  jury  to  say  that  they  were  not  satisfied. 
The  jury,  however,  did  not  accept  the  invitation 
and  convicted  the  prisoner.  Probably  if  the  learned 
judge  had  had  to  try  the  case  in  the  year  igii 
instead  of  igo8,  the  added  experience  of  the  relia- 
bility of  evidence  of  this  class  would  have  led  him 
to  the  same  conclusion  as  that  of  the  jury  {c). 

It  ought  to  be  added  that  where  Scotland  Yard 
is  asked  to  send  an  officer  to  give  finger  print 
evidence  a  practised  expert  is  always  selected ; 
and  it  is  obvious  that  the  continued  efficient  work- 
ing of  the  system  requires  that  this  precaution 
should  be  maintained. 

The  foregoing  sketch,  imperfect  as  it  necessarily 
is,  may  be  relied  upon  as  accurate,  for  it  has  received, 
whilst  in  the  hands  of  Chief  Inspector  Charles 
Collins,  the  unsolicited  revision  of  Sir  Edward 
Henry.  The  reader  will  not  fail  to  observe  that 
the  great  success  of  this  method  of  identification 
is  due  entirely  to  the  excellent  system  of  classifica- 
tion invented  by  Sir  Edward  Henry.  Without  it, 
as  the  records  of  finger  prints  grew  in  number, 
their  usefulness  would  diminish  until  it  reached  the 
vanishing  point.  It  would,  indeed,  be  a  case  of 
looking  for  a  needle  in  a  bottle  of  hay.  To  an 
outsider  who  looked  at  a  map  of  the  prints  it  would 

(c)  AV.r  V.  Chadwick^  Birmingham  Assizes,  Oct.  19th,  1908,  coram 
Bigham,  J. 
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appear  to  be  hopeless  to  reduce  to  order  such  a 
chaotic  assemblage  of  diagrams  ;  and  it  is  difficult 
adequately  to  appreciate  the  patience,  the  industry, 
the  power  of  subtle  analysis,  the  capacity  for  seizing 
upon  the  cardinal  elements  that  establish  identity 
or  non-identity  which  must  have  been  brought  to 
bear  upon  the  elaboration  of  a  vSystem  which,  com- 
plicated as  it  undoubtedly  at  first  sight  appears, 
has  proved  itself  not  only  reliable,  but,  to  those 
who  have  the  patience  and  conscientiousness  re- 
quired for  its  successful  working,  easy  and  free  from 
friction  or  uncertainty. 

It  may  perhaps  have  been  noticed  that  there  is 
a  difference  between  the  upper  and  the  lower 
diagrams  on  pp.  igg  and  201,  supra.  The  differ- 
ence relates  to  marks  of  no  value  for  identification 
though  apt  to  catch  the  eye.  But  a  word  of 
explanation  is  desirable,  else  a  reader  might  attach 
importance  to  that  which  has  none.  In  the  lower 
diagrams  the  black  lines  due  to  the  ridges  are 
dotted  with  little  white  spots  which  are  feebly 
represented  in  the  upper  figures.  The  spots  are 
the  orifices  of  the  sweat  ducts.  When  the  impres- 
sions are  made  carefully  and  without  undue 
pressure  they  are  very  apparent.  If,  however, 
perspiration  is  free,  and  especially  if  much  pressure 
is  used,  there  is  a  tendency  to  fill  up  the  orifice 
and  to  obliterate  the  dots.  Murder  and  burglary 
are  exciting  incidents  and  induce  the  conditions 
favourable  to  the  disappearance  of  the  white  spots, 
and  the  upper  diagrams  show  the  white  spots 
much  less  than  the  lower  ones  taken  in  the  tran- 
quillity of  the  prison.  In  respect  to  identification 
no  heed  is  paid  to  them. 
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Identification  is  often  satisfactorily  inferred  from 
the  correspondence  of  fragments  of  garments,  or  of 
written  or  printed  papers,  or  of  other  articles  belong- 
ing to  or  found  in  the  possession  of  parties  charged 
with  crime,  with  other  portions  or  fragments  dis- 
covered at  or  near  the  scene  of  crime,  or  otherwise 
related  to  the  corpus  delicti  [d)  ;  or  by  means  of 
wounds  or  marks  inflicted  upon  the  person  of  the 
offender. 

A  coloured  man,  named  Allen,  was  charged  at 
Cardiff  Assizes,  in  i88g,  with  the  murder  of  George 
Kent.  He  was  identified  and  convicted  upon  the 
following  evidence  : — The  dead  man's  wife  saw  that 
her  husband's  assailant  was  a  black  man,  and  fired 
a  revolver  at  him.  He  fell ;  but  afterwards  escaped. 
A  few  hours  later  the  prisoner  was  arrested,  and 
a  bullet  extracted  from  his  thigh  which  fitted  the 
empty  cartridge  case  {e). 

A  woman  who  was  tried  for  setting  the  prose- 
cutor's ricks  on  fire,  had  been  met  near  the  ricks, 
about  two  hours  after  midnight,  and  a  tinder-box 
was  found  near  the  spot  containing  some  unburnt 
cotton  rag ;  also,  a  piece  of  a  woman's  neckerchief 
was  found  in  one  of  the  ricks  where  the  fire  had 
been  extinguished.  The  piece  of  cotton  in  the 
tinder-box  was  examined  with  a  lens,  and  the 
witness  deposed  that  it  was  of  the  same  fabric  and 
pattern  as  a  gown  and  some  pieces  of  cotton  print 
taken  from  the  prisoner's  box  at  her  lodgings  ;  that 

{d)  See  2  Mascardus,  De  Probationibus  Concl.  Dcccxxxi. 
{e)  Reg.  V.  Allen.     See  The  Times,  March  19th,  1889. 
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a  neckerchief  taken  from  a  bundle  belonging  to  the 
prisoner,  found  in  her  lodgings,  corresponded  with 
the  colour,  pattern,  and  fabric  of  the  piece  found  in 
the  rick,  and  that  they  had  both  belonged  to  the 
same  square  ;  and  from  the  breadth  of  the 
hemming,  and  the  distance  of  the  stitches  on  both 
pieces,  as  well  as  from  the  circumstance  that  both 
pieces  were  hemmed  with  black  sewing-silk  of  the 
same  quality  (whereas  articles  of  that  description 
were  generally  sewn  with  cotton),  he  inferred  that 
they  were  the  work  of  the  same  person.  The 
prisoner  was  capitally  convicted,  but,  there  being 
reason  to  believe  that  she  was  of  unsound  mind, 
she  was  reprieved  (/). 

A  man  was  connected  with  the  robbery  of  a 
bank,  by  the  fragment  of  a  key  found  in  the  lock  of 
one  of  the  safes,  which  an  ironmonger  proved  that 
he  had  shortly  before  made  for  the  prisoner  (g) ; 
and  a  servant-man  was  connected  with  the  larceny 
of  a  number  of  sovereigns,  by  the  discovery,  in  the 
lock  of  a  bureau  which  had  been  broken  open,  of  a 
small  piece  of  steel  which  had  formed  part  of  the 
blade  of  a  knife  belonging  to  him  (h). 

A  young  woman  was  tried  at  Warwick  Summer 
Assizes,  1887,  for  the  murder  of  her  illegitimate 
female   child.      She  had  been  staying  at  the  house 

(/)  Rex  V.  Hodges,  Warwick  Spring  Assizes,  1818,  coram  Garrow, 
B. 

{g)  Rex  V.  Heath,  i  Alison's  Principles  of  the  Criminal  Law  of 
Scotland,  p.  318. 

[It)  Reg.  V.  Crump,  Stafford  Summer  Assizes,  1851,  coram 
Erie,  J. 
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of  her  mother,  Charlotte  Dodd,  at  Wellesbourne,  a 
few  miles  from  Warwick.  She  had  the  child,  then 
about  six  weeks  old,  with  her.  On  the  26th  April, 
carrying  her  child,  she  walked  with  her  mother  to 
Warwick,  where  they  stayed  some  little  time  at  an 
inn.  Not  long  afterwards  the  prisoner  was  seen 
standing  near  a  bridge  over  a  little  watercourse  on 
the  Kenilworth  road,  about  two  miles  from  War- 
wick. Later  in  the  day  she  was  in  Warwick  again, 
without  the  baby.  Her  account  was  that  she  had 
taken  it  to  Kenilworth,  where  "the  young  man  " 
lived ;  that  the  grandparents  had  taken  the  child, 
and  the  grandfather  had  driven  her  back  to  War- 
wick in  his  trap.  "  The  young  man  "  did  live  at 
Kenilworth,  but  all  the  other  statements  were 
false.  On  the  28th  April  the  body  of  a  female 
child  was  found  in  the  watercourse  and  under  the 
bridge.  It  was  not  known  whose  child  it  was, 
and,  although  an  inquest  was  held,  the  child  was 
buried  without  being  identified — and  when  after- 
wards exhumed,  on  the  12th  May,  it  was  very 
much  decomposed.  The  child's  skull  was  fractured 
in  such  a  way  as  to  render  it  improbable  that  death 
was  accidental.  There  were  many  circumstances 
tending  to  incriminate  the  prisoner,  if  the  child 
found  was  hers.  The  evidence  to  show  that  it  was 
her  child  was  as  follows  :  The  child  was  wrapped 
in  a  piece  of  brown  paper,  and  tied  round  with 
very  fine  braid.  In  the  mother's  house  was  found 
a  piece  of  brown  paper  corresponding  in  quality 
and  appearance  with  that  in  which  the  child  was 
wrapped.  On  both  pieces  of  paper  were  a  number 
of  stitches  of  black  thread,  which  had  been  cut. 
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On  the  paper  in  which  the  child  was  wrapped  was 
written,  "  Dodd,  passenger  to  Milverton  " — faint, 
but  distinctly  visible.  Some  braid  was  found  in 
the  mother's  house,  discoloured,  but  in  all  other 
respects  corresponding  with  the  braid  with  which 
the  child's  body  was  tied  up.  No  clothes  were 
found  with  the  child.  The  prisoner  had  brought 
the  clothes  back  to  Warwick,  saying  that  the 
grandparents  would  not  have  them,  as  they  had 
plenty;  which  was  false.  Babies'  clothes  were 
found  in  the  mother's  house.  The  daughter  was 
convicted.  The  mother  was  tried  with  her,  but 
acquitted  (g). 

An  attempt  to  murder,  by  sending  to  the 
prosecutor  a  parcel,  consisting  of  a  tin  case  con- 
taining several  pounds  of  gunpowder,  so  packed  as 
to  explode  by  the  ignition  of  detonating  powder, 
enclosed  between  two  pieces  of  paper,  connected 
with  a  match  fastened  to  the  lid  and  bottom 
of  the  box,  was  brought  home  to  the  prisoner  by 
the  circumstance  that  underneath  the  outer  covering 
of  brown  paper  was  found  a  portion  of  the  Leeds 
Intelligencer  of  the  5th  of  July,  1832,  the  remaining 
portion  of  which  identical  paper  was  found  in  his 
house  [h).  In  another  case  identification  was  estab- 
lished by  the  correspondence  of  the  wadding  of  a 
pistol,  which  stuck  in  a  wound,  and  was  part  of 
a  ballad,  fitting  to  another  part  of  the  same  ballad 
found    in    the    prisoner's    possession  {i) ;    and    by 

{g)  Reg.  V.  Fanny  Goldsby  and  Charlotte  Dodd,  August  2nd,   1887, 
coram  Wills,  J. 

{h)  Rex  V.  Mountford,  reported  on  a  point  of  law  in  i  Moo.  C.  C.  441. 
(?)  Ex  relatione  Lord  Eldon,  when  Lord  Chancellor,  in  the  House 
C.E.  P 
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the  like  correspondence  of  the  wadding  of  firearms 
with  part  of  a  newspaper  of  which  the  remainder 
was  found  in  the  possession  of  the  prisoner  (k). 

A  young  woman  was  tried  at  the  Central  Criminal 
Court  for  the  murder  of  her  baby  six  weeks  old. 
She  had  the  baby  with  her  about  8  p.m.  on  January 
20th,  1909,  at  Broad  Street  Railway  Station,  and 
was  put  into  an  empty  carriage  for  Dalston  Junction, 
which  was  the  first  station  at  which  the  train 
stopped.  At  7  A.M.  the  next  morning  the  body  of  a 
child  about  six  weeks  old  was  found  in  the  six-foot 
interval  between  the  parallel  lines  of  railway,  a  short 
distance  from  Dalston  Junction  and  before  it  would 
be  reached  from  London.  It  had  been  dead  pro- 
bably about  ten  hours.  The  skull  was  fractured. 
It  had  on  a  small  white  petticoat,  which  was 
identified  by  a  woman  in  whose  house  the  prisoner 
had    lived    and    who    had   seen   her   sewing  two 

of  Lords,  November  loth,  1820.  See  Hansard  Parliamentary  Debates, 
New  Series,  vol.  iii.,  at  col.  1740.  Probably  Lord  Eldon  was  referring  to 
the  case  oi  JoJm  Toins,  tried  at  Lancaster  Assizes,  23rd  March,  i784,for 
the  murder  of  Edward  Culshaw,  at  Prescot.  The  editor  is  indebted 
to  E.  B.  Dawson,  Esq.,  J. P.,  chairman  of  the  Visitmg  Justices,  for 
the  following  extract  from  a  book  kept  by  the  Governor  of  Lancaster 
Castle,  and  now  among  the  registers  of  that  prison  : — "  Assizes, 
March  23rd,  1784,  John  Toms  ...  18  years  of  age  .  .  .  convicted 
and  executed  March  29th,  1784.  N.B. — A  very  extraordinary  fact 
came  out  respecting  the  murder  upon  which  Toms  was  convicted, 
viz.,  he  had  bought  a  ballad,  and  tore  part  of  it  off  for  a  wad  for  the 
pistol.  This  wad  was  found  in  the  deceased's  head,  which  exactly 
corresponded  with  the  part  left  in  his  pocket."  The  note  ends  as 
follows  :  "  Mem. — This  Assize  lasted  from  March  23rd  to  April  3rd. 
It  may  be  properly  called  the  Black  Assize,  19  being  assigned  for 
capital  offences ;  6  of  them  received  sentence  of  death,  and  3  were 
executed,  viz.  Toms,  Heys,  and  Dugdale." 

{JS)  Rei^.  V.  Courtnage  atid Mossingham,  see  p.  269,  i7ifra. 
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portions  —  made    of  different    flannels  —  together. 
The    baby  the  night  before   had    been   wearing  a 
dirty   white    shawl,   which    on   January   21st   the 
prisoner  was  wearing.     Only  one  witness  had  seen 
the  child  both  alive  and  dead,  and  her  evidence  of 
identification  was  wholly  insufficient.     The  prisoner 
gave  an  account  of  how  she  had  found  a  Catholic 
home   at   Kilburn,  in  which  a  lady — Mrs.  Gray — 
who  had  met  her  outside  Charing   Cross  Station 
had  promised  to  place  the  child  for  five   shillings 
a  week.     She  said  she  gave  the  baby  to  Mrs.  Gray 
with  five  shillings  and  the  birth  certificate.     Every 
inquiry  after  any  such  person  or  institution  failed. 
She  had  called  at  the  house  of  the  woman  with 
whom  she  had  been  lodging  at  11  p.m.  on  the  night 
of  the  20th.     The  story  she   told  was  improbable 
and  differed  from   other  accounts  which  she  had 
given,  and  was  contradicted  in  several  particulars. 
She  was  convicted  (/). 

A  woman  was  tried  at  the  Summer  Assizes,  191 1, 
for  Wilts  for  the  murder  in  June,  1907,  of  her  illegi- 
timate son  nearly  six  years  old,  by  throwing  him 
down  a  well  at  Burbage,  a  village  some  five  miles 
from  Marlborough.  The  child  had  been  received 
and  taken  care  of  by  relatives  until  none  of  them 
could  afford  to  keep  him  any  longer.  The  mother, 
who  was  living  with  an  aunt  at  Aughton,  a  village 
near  Burbage,  took  the  boy  away  on  the  morning 
of  June,  27th  1907,  saying  she  had  arranged  with 
an  old  school-fellow,  a  Mrs.  Hillier,  of  Crabtree 
Cottage,    Savernake,   to   look   after   the   boy.      A 

(/)  Rexv.  Cleaver,  150  C.  C.  C.  Sessions  Papers,  794  (1909). 

P  2 
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witness  met  the  boy  that  morning  walking  towards 
Burbage  with  a  woman  of  whom  little  notice  had 
been  taken  and  whom  the  witness  said  she  would  not 
be  able  to  recognize.  He  was  never  seen  alive  again. 
The  well,  which  was  deep,  was  in  a  field  off  the 
high  road  to  Marlborough,  the  top  being  covered 
by  a  lid  easy  to  lift  up.  The  mother  returned  late 
in  the  evening  and  said  she  had  left  the  boy  with 
Mrs.  Hillier.  Later  on,  she  said  that  Mrs.  Hillier 
had  a  sister  well  off  who  was  so  pleased  with  the 
boy  that  she  had  taken  him  and  a  child  of  Mrs. 
Hillier's  to  live  with  her.  A  body  was  found  in  the 
well  in  April,  1908,  and  an  inquest  held.  The 
medical  examination  had  been  of  the  most  cursory 
kind,  and  the  body,  which  was  greatly  swollen,  was 
said  to  be  that  of  a  boy  at  least  ten  years  old,  and  no 
suspicion  fell  upon  the  mother,  who  from  time  to 
time  professed  that  the  boy  was  still  with  Mrs. 
Hillier's  sister  and  was  going  on  satisfactorily. 
In  February,  191 1,  the  police  received  some  informa- 
tion which  led  to  an  exhumation  of  the  body,  as  to 
which  there  was  strong  medical  evidence  that  it 
was  that  of  a  boy  certainly  not  older  than  from  six 
to  eight  years.  The  features  were  of  course  past  all 
recognition.  The  teeth  had  dropped  out  when  the 
body  was  raised  from  the  well,  but  fragments  of  the 
clothing  were  still  hanging  together  when  the  body 
was  taken  out  of  the  well,  and  amongst  them  was  the 
band  of  a  sailor  hat  with  streamer  ribbons,  on  which 
was  distinguishable  "  H.M.S.  Swiftsure,"  and  one  of 
the  witnesses  remembered  that  the  prisoner's  son 
used  to  wear  a  hat  similarly  trimmed  and  bearing 
the  inscription  "  H.M.S.,"  though  she    could   not 
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remember  the  name  of  the  vessel ;  also,  the  child 
found  had  on  a  dark  suit  with  knickerbockers  open 
at  the  knees,  and  there  were  some  other  points  of 
similarity  of  less  consequence.  The  story  about 
Mrs.  Hillier  and  her  sister  turned  out  to  be  false  in 
every  particular.  Mrs.  Hillier  had  not  seen  the 
prisoner  for  eleven  years.  The  learned  judge 
pointed  out  to  the  jury  that  the  first  thing  they  had 
to  be  satisfied  of  was  that  the  body  found  was  that 
of  the  prisoner's  son.  The  prisoner  was  convicted. 
The  identity  of  the  body  was  of  course  the 
crucial  point  of  the  case,  for  no  one  could  doubt 
if  that  were  established  that  the  boy  had  been 
murdered  and  that  the  mother  was  the  murderer  (m). 

A  Spaniard  was  convicted  of  having  occasioned 
a  grievous  injury  to  an  officer  of  the  post-office,  by 
means  of  several  packets  containing  fulminating 
powder,  put  by  him  into  the  post-ofiice,  one  of 
which  exploded  in  the  act  of  stamping.  The  letters, 
which  were  in  Spanish,  and  one  of  them  subscribed 
with  the  prisoner's  name,  were  addressed  to  persons 
at  Havannah  and  Matanzas,  who  appeared  to  be  the 
objects  of  the  writer's  malignant  intentions.  There 
was  no  proof  that  the  letters  were  in  the  prisoner's 
handwriting,  but  he  was  proved  to  have  landed  at 
Liverpool  on  the  20th  of  September,  and  to  have 
put  several  letters  into  the  post-office  on  the  evening 
of  the  22nd,  the  explosion  having  occurred  on  the 
24th  ;  and  there  was  found  upon  his  person  a  seal 
which  corresponded  with   the   impression  upon  the 

(w)  /^ex  V.  Nash,  coratn  Lord  Coleridge,  J.,  from  the  official  S.  H. 
notes. 
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letters.  There  were  other  circumstances  tending 
to  inculpate  him,  and  he  was  accordingly  convicted 
and  sentenced  to  two  years'  imprisonment  (n).  On 
a  trial  for  the  forgery  of  a  document,  the  impression 
of  a  seal  attached  to  it  corresponded  with  another 
impression  upon  a  packet  of  papers  produced  in 
evidence  by  the  prisoner,  and  both  impressions 
were  taken  from  a  seal  in  the  possession  of  a 
member  of  his  family  (o). 

The  impressions  of  shoes,  or  of  shoe-nails,  or  of 
other  articles  of  apparel,  or  of  patches,  abrasions,  or 
other  peculiarities  therein,  discovered  in  the  soil  or 
clay,  or  snow,  at  or  near  the  scene  of  crime,  recently 
after  its  commission,  frequently  lead  to  the  identi- 
fication and  conviction  of  the  guilty  parties  (/>). 
The  presumption  founded  on  these  circumstances 
has  been  appealed  to  by  mankind  in  all  ages,  and 
in  inquiries  of  every  description,  and  is  so  obviously 
the  dictate  of  reason,  that  it  would  be  superfluous  to 
dwell  upon  its  importance  or  upon  the  grounds  of 
its  acceptance.  The  following  remarkable  cases 
illustrate  the  weight  of  such  mechanical  facts,  when 
connected  with  other  concurring  circumstances 
leading  to  the  same  result. 

A  farm  labourer  was  tried  for  the  murder  of  a 
young  woman,  a  domestic  servant  living  in  the 
same  service.  A  little  before  seven  in  the  evening 
she   went  on    an  errand  to  take  some   barm    to   a 

(«)  7?(?.r  V.  Palayo,  Liverpool  Midsummer  Quarter  Sessions,  1836. 

(0)  Rex  V.  Humphreys,  see  pp.  244-247,  infra. 

{p)  Menochius,  De  PrKsumptionibus,  lib.  v.  prass.  31;  2  Mascardus, 
De  Probationibus,  Concl.  DCCCXXXI. ;  Mittermaier,  Trait6  de  la 
Preuve,  c.  57. 
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neighbouring  house,  about  200  yards  distant,  but  as 

it  was  not  wanted,  she  did  not  leave  it,  and  set  out 

about  seven  o'clock  on  her  way  back.     Being  about 

to    leave    her    situation    that    evening,    she    had 

requested  the   prisoner  to    carry    her   box   to    the 

gardener's  house,  about  a  quarter  of  a  mile  distant. 

Soon  after  she  set  out  on  her  errand,  the   prisoner 

followed  her,  carrying  her  box,  but   did  not  reach 

the    gardener's   cottage  until  after   eight.     On  the 

following  morning  she  was  found,  lying  on  her  back, 

drowned  in   a  shallow  pit  near  a  footpath  leading 

from  her  master's  house  to  the  gardener's  cottage. 

There  were  marks   of  violence   done  to  her,   and 

one  of  her  shoes  and  the   jug  in    which  she  had 

carried  the  barm  were  found  near  the  pit.     Barm 

was  also  found  spilt  near  the  spot,  and  there  were 

marks  of  much  trampling ;  and  chaff  and  grains  of 

wheat  were  scattered  about,  which  were  material 

facts,    the  prisoner  having   been  engaged  the  day 

before  in  threshing  wheat.    Impressions  were  found 

in  the   soil,  which    was  stiff  and  retentive,   of  the 

knee  of  a  man  who  had  worn  breeches  made  of  striped 

corduroy,  and  patched  with  the  same  material,  but 

the  patch  was  not  set  on  straight,  the  ribs  of  the 

patch    meeting  the    hollows    of   the   garment  into 

which  it  had  been  inserted  ;  which    circumstances 

exactly  corresponded  with  the  prisoner's  dress.  The 

prisoner  denied  that  he  had  seen  the  deceased  after 

she  left  the  house  on  her  errand,  and  stated  that  he 

had  been  in  the  interval  before   his  arrival  at  the 

gardener's  house  in  company  with  an  acquaintance 

whom  he  had  met  with  on  the  road;    but  it  was 

proved  that  the  person  referred  to,  at  the  time  in 
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question,  was  at  work  thirty   miles  off.     He   was 
convicted  and  executed  (^). 

A  man  was  tried  at   Stafford  Summer  Assizes, 
1844,    for  the    murder    of  an  elderly    woman,  the 
housekeeper  of  an  old  gentleman   at  Wednesbury. 
The  only  inmates  of  the  house  were  the  old  gentle- 
man, a  man-servant,  and  the  deceased  woman.    Her 
master  went  from  home  on  a  Saturday  morning, 
about  half-past  nine  o'clock,  as  he  was  accustomed 
to  do  on  that  day  of  the  week,  leaving  the  deceased 
in  the   house  alone.     Upon  his  return,  a  quarter 
before  two,  he  found  her  dead  body  in   the  brew- 
house,  her  throat  having  been   cut   and  the  house 
plundered.     The  murder  had   probably  been  com- 
mitted   about   a   quarter   past  ten  o'clock,  as  the 
butcher  called  at  that  time  and  was  unable  to  obtain 
admittance,  and  about  the  same  time  a  scream  was 
heard.     Traces  were  found  of  a  man's  right  and  left 
footsteps  leading  to  the  house  from  a  stable  in  a 
small  plantation  near  the  front  of  the  house,  from 
which  any  person  leaving  the  house  by  the  front  door 
could  be  seen  ;  and  similar  footsteps  were  found  at 
the    back    of  the  house    leading   thence    across  a 
ploughed  field  for  a  considerable  distance  through 
sequestered  places,  until  they  reached  a  canal  bank, 
where  they  were  lost  on  the  hard  ground.    From  the 
distance  between  the  steps  at  the  back  of  the  house 
and  in  the  ploughed  field,  the  person  whose  footsteps 
they  were  must  have  been  running ;  the  impressions 
were  those  of  right  and  left  boots,  and  were  very 
distinct,  there  having  been  snow  and  rain,  and  the 

(<7)  Rex  V.  Brindlcy,  Warwick  Spring  Assizes,  1 8 16. 
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ground  being  very  moist.  The  right  footprints  had 
the  mark  of  a  tip  round  the  heel ;  and  the  left  foot- 
prints had  the  impression  of  a  patch  fastened  to  the 
sole  with  nails  different  in  size  from  those  on  the  sole 
itself ;  and  altogether  there  were  four  different  sorts 
of  nails  on  the  patch  and  soles,  and  in  some  places  the 
nails  were  missing.  Suspicion  fell  upon  the  prisoner, 
who  had  formerly  lived  as  fellow-servant  with  the 
deceased,  and  who  had  been  seen  by  several  persons 
in  the  vicinity  of  the  house  a  little  before  ten 
o'clock.  Upon  his  apprehension  on  the  following 
morning,  his  boots,  trousers,  shirt,  and  other  garments 
were  found  to  be  stained  with  blood,  and  the  trousers 
had  been  rubbed  or  scraped,  as  if  to  obliterate 
stains.  The  prisoner  wore  right  and  left  boots, 
which  were  carefully  compared  with  the  footprints ; 
by  making  impressions  of  the  soles  in  the  soil  about 
six  inches  from  the  original  footmarks;  which  exactly 
corresponded  with  the  others  as  to  patch,  tip,  and 
number,  shape,  sizes,  and  arrangement  of  the  nails. 
The  boots  were  then  placed  lightly  upon  the 
original  impressions,  and  here  again  the  corre- 
spondence was  exact.  There  could  therefore  be  no 
doubt  that  the  impressions  of  all  these  footsteps  had 
been  made  by  the  prisoner's  boots.  He  had  been 
seen  about  a  quarter  before  eleven  on  the  morning 
of  the  murder  with  something  bulky  under  his  coat, 
near  the  place  where  the  footsteps  were  lost  on  the 
hard  ground,  and  proceeding  thence  towards  the 
town  of  Wednesbury.  At  about  eleven  o'clock 
he  called,  still  with  something  under  his  coat, 
at  the  "  Pack  Horse  "  public-house,  not  far  from 
the  house,    where    he    took    something    to    drink 
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and  immediately  left,  and  at  a  little  after  twelve  he 
called  at  another  public-house,  which  was  also  near 
the  scene  of  the  murder,  where  he  stayed  sometime 
smoking  and  drinking.  In  the  interval  between  the 
times  when  the  prisoner  had  called  at  these  public- 
houses,  he  was  seen  at  some  distance  from  them, 
near  an  old  whimsey  ;  and  he  was  subsequently  seen 
returning  in  the  opposite  direction  towards  Wednes- 
bury.  Five  days  afterwards,  upon  further  search, 
the  same  footprints  were  discovered  on  a  footpath 
leading  in  a  direction  from  the  '*  Pack  Horse " 
towards  the  whimsey,  where  two  bricks  appeared  to 
have  been  placed  to  stand  upon,  close  to  which  was 
found  an  impression  of  a  right  foot  corresponding 
with  the  impressions  which  had  been  before 
discovered  ;  and  in  the  flue  was  concealed  a  hand- 
kerchief in  which  were  tied  up  a  pair  of  trousers 
and  a  waistcoat,  part  of  the  property  stolen  from  the 
house.  The  prisoner  must  have  availed  himself  of 
the  interval  between  the  times  when  he  was  seen  at 
the  two  public-houses,  to  secrete  the  stolen  garments 
in  the  whimsey,  and  thus  to  divest  himself  of  the 
bulky  articles  which  had  been  observed  under  his 
coat  on  his  arrival  at  the  "  Pack  Horse."  The  jury 
returned  a  verdict  of  guilty,  and  he  was  executed 
pursuant  to  his  sentence,  having  previously  made  a 
confession  of  his  guilt  (r). 

A  young  man   was   tried   at   Taunton    for   the 
murder  of  a  little  girl.     It  was  a  murder  of  the  kind 

(r)  y?^.if.  V.  Beards,  coram  Atcherley,  Serjt. ;  and  see  other  cases  of 
this  kind,  /iex  v.  Richardson,  see  pp.  436-442,  i7tfra;  Rex  v.  Spiggott 
and  others,  4  Cel.  Tr.  446. 
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known  some  years  ago  as  of  the  "Jack  the  Ripper" 
order.  The  child  was  last  seen  going  in  the  direction 
of  her  home.  Her  way  was  through  a  field,  across 
which  lay  a  footpath.  On  the  further  side  of  the 
field  was  a  ditch,  the  soil  being  of  clay.  In  this 
ditch  her  body  was  found,  cruelly  mutilated.  About 
the  time  when  the  murder  must  have  been  committed 
a  man  was  seen  in  the  ditch.  From  a  variety  of 
circumstances,  suspicion  fell  upon  the  prisoner. 
Casts  were  taken  of  the  footprints  in  the  ditch  and 
close  to  the  child's  body.  They  were  not  of  the 
best ;  but  the  prisoner's  boots  had  a  few  individual 
peculiarities,  consisting  chiefly  of  the  absence  of  nails 
in  one  place  or  another  from  several  of  the  rows  on 
each  boot.  Careful  measurements  were  made  with 
a  pair  of  compasses,  and  there  was  such  a  mass  of 
correspondences  between  existing  nails  and  absent 
nails  in  boots  and  footmarks,  and  such  exact  equality 
in  the  distances  between  nails  which  had  been  worn 
so  as  to  present  peculiarities  and  the  places  where 
nails  were  absent  from  both  boots  and  casts,  that  it 
was  impossible  to  believe  that  the  correspondences 
were  accidental.  The  prisoner  was  convicted  and 
executed,  having  confessed  his  guilt  (s). 

To  guard  against  error,  it  is  manifest  that  the 
recency  of  the  discovery  and  comparison  of  the 
impressions,  relatively  to  the  time  of  the  occurrence 
of  the  corpus  delicti,  and  before  any  persons  other 
than   the   perpetrators    of  the    offence    may   have 


{s)  Reg.  v.Reyland^  Taunton  Winter  Assizes,  February  20th,  \\ 
coram  Wills,  J. 


220      EXTRINSIC  INCULPATORY  INDICATIONS.    [CHAP.  IV. 

resorted  to  the  spot,  is  of  the  highest  importance. 
The  editor  remembers  a  time  when  it  was  by  no 
means  an  uncommon  practice  to  give  evidence  that 
the  shoes  had  been  placed  upon  the  footmarks 
and  that  the  shoes  when  so  placed  fitted  into  the 
impressions.  The  practice  was  a  very  bad  one,  and 
was  vigorously  denounced  in  a  case  tried  before  Mr. 
Justice  Parke,  who  desired  the  jury  to  reject  abso- 
lutely such  a  method  of  identification  («)  ;  and  it  is 
safe  to  say  that  the  police  have  by  this  time 
thoroughly  learned  the  lesson  and  never  bring  for- 
ward such  evidence.  The  proper  method  of 
comparison  is  to  make  the  impressions  of  the  shoes 
by  the  side  and  at  a  sufficient  distance  from  those 
in  question.  Where  the  character  of  the  soil  and 
the  interval  of  time  permit  such  a  thing,  the  most 
satisfactory  mode  of  proof  is  dig  out  and  preserve 
the  original  footprints  ;  where  that  cannot  be  done 
casts  in  plaster  of  Paris  should  be  taken.  Where 
neither  of  these  methods  are  adopted  and  the  iden- 
tification is  sought  to  be  established  merely  by  the 
police  evidence,  juries  are  apt  to  pay  very  little 
attention  to  it.  Nor  must  it  be  overlooked,  that,  even 
where  the  identity  of  footmarks  has  been  established 
beyond  all  doubt,  they  may  have  been  fabricated  with 
the  intention  of  diverting  suspicion  from  the  real 
offender,  and  fixing  it  upon  an  innocent  party  (x)  ; 


(u)  Rex  V.  Shaw,  i  Lewin  C.  C.  ii6 ;  Rex  v.  Hcaton  there  cited. 

(.r)  An  interesting  illustration  of  what  may  be  done  in  this  way  is 
afforded  in  the  case  of  Francois  Alayenc,  convicted  of  an  attempt  to 
murder  on  erroneous  inferences  from  footmarks.  Mayenc  was  a 
peasant  of  the  department  of  the  Gers.  He  was  accused  of  an  attempt 
at   murder   with    premeditation.     The   complainant  had  been  very 
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and  that  in  other  respects  this  kind  of  evidence  may 
lead  to  erroneous  interpretation  and  inference  (j). 

The  identification  of  human  remains  is  attended 
with  pecuHar  difficulties  consequent  upon  the 
changes  produced  bydeath,  which  will  be  considered 
in  a  subsequent  part  of  this  essay. 

severely  injured  by  some  one,  who,  he  swore,  was  Mayenc,  whom  he 
said  he  had  recognized  by  the  moonlight,  as  he  took  flight  after 
firing  a  shot  at  the  witness  from  a  gun.  On  his  trial,  Mayenc  offered 
no  other  defence  than  a  smile  of  unconcern  and  repeated  exclama- 
tions of  "  I  am  innocent."  There  were  circumstances  in  his  favour. 
He  had  had  no  dispute  with  his  accuser,  though  his  father  had,  some 
time  previously,  had  a  violent  quarrel  with  him,  and  just  before  the 
attempt  at  murder  had  had  a  second  quarrel,  when  insulting  expres- 
sions were  freely  used.  The  son  was  then  in  bed,  but  there  were  very 
deep  impressions  of  the  shoes  of  the  assailant,  with  which  the  shoes 
of  Fran9ois  corresponded  exactly.  He  was  found  guilty  of  the  attempt 
at  murder,  but  without  premeditation.  He  thus  escaped  the  death 
penalty,  but  was  sentenced  to  the  galleys  for  life. 

His  father  came  to  visit  him  in  prison,  bringing  him  some  comforts, 
but  Fran9ois  refused  to  see  him.  At  length  he  yielded  to  the  father's 
importunity,  and  an  angry  discussion  led  the  prison  officials  to  the 
conclusion  that  the  father  was  the  real  offender.  Some  charitable 
people  took  the  matter  up,  interviewed  and  cross-questioned  the 
father,  obtaining  from  him  at  last  the  confession  that  he  had  been  the 
assailant.  He  had  taken  his  son's  shoes,  a  fact  which  displaced  the 
crucial  evidence  against  Fran9ois,  who  received  a  free  pardon.  What 
became  of  the  father  we  are  not  told.  (Gabriel,  Trait6  des  Preuves, 
ed.  par.  Solon,  1824,  pp.  403-5.)  The  case  must  have  occurred  not 
long  before  1824.  The  preface  to  the  edition  of  1824  mentions  that 
the  book  was  originally  published  about  1794.  The  account  of  1824 
speaks  of  the  newspapers  as  ringing  with  the  devotion  of  Mayenc  and 
finishes  by  saying  that  he  had  been  pardoned  by  the  "  cl6mence  auguste 
du  monarque."  There  was  no  monarch  in  France  in  1794,  and  very 
little  pardon.  The  great  probability  is  that  the  trial  took  place  not 
more  than  two  or  three  years  before  1824.  The  editor  of  this  volume 
has  been  unable  to  obtain  a  copy  of  the  original  edition.  See  also 
Rex  v.  Butler  (1910),  infra,  p.  272,  n.  {g). 

i^y)  Rex  v.  Thornio?i,  see  pp.  293-298,  ififra ;  Rex  v.  Isaac  Looker, 
see  pp.  291-293,  infra. 
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Section    2. 

identification  of  articles  of  property. 

The  identification  of  articles  of  property,  like  that 
of  the  human  person,  is  capable  of  being  established, 
not  only  by  direct  evidence,  but  by  means  of 
numberless  circumstances  which  it  is  not  possible  to 
enumerate.  Most  of  the  cases  of  identification  which 
have  been  mentioned  in  the  preceding  Section  are 
in  fact  cases  of  identification  of  articles  of  property, 
applied  inferentially  to  the  establishment  of  personal 
identity,  and  sufficiently  illustrate  the  difficulties 
which  attend  investigations  of  this  kind.  The 
following  cases,  as  well  as  others  which  have  been 
already  mentioned,  illustrate  the  liability  to  error 
and  misconception,  of  even  well-intentioned  wit- 
nesses who  speak  to  facts  of  this  kind. 

At  the  Spring  Assizes,  at  Bury  St.  Edmunds,  1830, 
a  respectable  farmer,  occupying  twelve  hundred 
acres  of  land,  was  tried  for  a  burglary  and 
stealing  a  variety  of  articles.  Amongst  the 
articles  alleged  to  have  been  stolen  were  a  pair 
of  sheets  and  a  cask,  which  were  found  in  the 
possession  of  the  prisoner,  and  were  positively  sworn 
to  by  the  witnesses  for  the  prosecution  to  be  those 
which  had  been  stolen.  The  sheets  were  identified 
by  a  particular  stain,  and  the  cask  by  the  mark 
**  P.  C.  84."  enclosed  in  a  circle  at  one  end  of  it. 
On  the  other  hand,  a  number  of  witnesses  swore  to 
the  sheets  being  the  prisoner's,  by  the  same  mark 
by  which  they  had  been  identified  by  the  witnesses 
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on  the  other  side  as  being  the  prosecutor's.  With 
respect  to  the  cask,  it  was  proved  by  numerous 
witnesses,  whose  respectabiHty  left  no  doubt  of  the 
truth  of  their  testimony,  that  the  prisoner  was  in 
the  habit  of  using  cranberries  in  his  estabUshment, 
and  that  they  came  in  casks,  of  which  the  cask  in 
question  was  one.  In  addition  to  this,  it  was  proved 
that  the  prisoner  purchased  his  cranberries  from  a 
tradesman  in  Norwich,  whose  casks  were  all  marked 
"  P.  C.  84."  enclosed  in  a  circle,  precisely  as  the 
prisoner's  were,  the  letters  P.  C.  being  the  initials 
of  his  name,  and  that  the  cask  in  question  was  one 
of  them.  In  summing  up,  the  learned  judge 
remarked,  that  this  was  one  of  the  most  extra- 
ordinary cases  ever  tried,  and  that  it  certainly 
appeared  that  the  witnesses  for  the  prosecution 
were  mistaken.     The  prisoner  was  acquitted  (z). 

A  man  was  tried  in  Scotland  for  housebreaking 
and  theft.  The  girl  whose  chest  had  been  broken 
open,  and  whose  clothes  had  been  carried  off,  swore 
to  the  only  article  found  in  the  prisoner's  possession 
and  produced,  namely,  a  white  gown,  as  being  her 
property.  She  had  previously  described  the  colour, 
quality  and  fashion  of  the  gown,  and  they  all  seemed 
to  correspond  with  the  article  produced.  The 
housebreaking  being  clearly  proved,  and  the  goods, 
as  it  was  thought,  clearly  traced,  the  case  was  about 
to  be  closed  by  the  prosecutor,  when  it  occurred  to 
one  of  the  jury  to  cause  the  girl  to  put  on  the  gown. 
To  the  surprise  of  every  one  present,  it  turned  out 
that   the   gown   which  the   girl  had  sworn  to  as 

(z)  Rex  \.  Jacobs,  Ann.  Reg.,  1830  (Chron.),  50. 
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belonging  to  her — which  corresponded  with  her 
description,  and  which  she  said  she  had  worn  only  a 
short  time  before — would  not  fit  her  person.  She 
then  examined  it  more  minutely,  and  at  length 
said  it  was  not  her  gown,  though  almost  in  every 
respect  resembling  it.  The  prisoner  was,  of  course, 
acquitted ;  and  it  turned  out  the  gown  produced 
belonged  to  another  woman,  whose  house  had  been 
broken  into  about  the  same  period,  by  the  same 
person,  but  of  which  no  evidence  had  at  that  time 
been  produced  (a). 

On  the  trial  of  a  young  woman  for  child-murder, 
it  appeared  that  the  body  of  a  newly-born  female 
child  was  found  in  a  pond  about  a  hundred  yards 
from  her  master's  house,  dressed  in  a  shirt  and  cap, 
and  a  female  witness  deposed  that  the  stay  or  tie 
which  was  pinned  to  the  cap,  and  made  of  spotted 
linen,  was  made  of  the  same  stuff  as  a  cap  found  in 
the  prisoner's  box ;  but  a  mercer  declared  that  the 
two  pieces  were  not  only  unlike  in  pattern,  but 
different  in  quality  (b). 

A  youth  was  convicted  of  stealing  a  pocket-book 
containing  five  one-pound  notes,  under  very  extra- 
ordinary circumstances.  The  prosecutrix  left  home 
to  go  to  market  in  a  neighbouring  town,  and  having 
stooped  down  to  look  at  some  vegetables  exposed 
to  sale,  she  felt  a  hand  resting  upon  her  shoulder, 
which  on  rising  up  she  found  to  be  the  prisoner's. 
Having  afterwards   purchased  some  articles    at  a 

(a)  /iVjt  v.     Webster,  Burnett  on  the  Criminal  Law  of  Scotland, 
p.  558  ;   19  State  Trials,  494  («). 

(^b)  Rex\.  Bate,  Warwick  Autumn  Assizes,  1809,  before  Le  Blanc,  J. 


SECT.  II.]        IDENTIFICATION    OF    PROPERTY.  ^2$ 

grocer's  shop,  on  searching  for  her  pocket-book  in 
order  to  pay  for  them,  she  found  it  gone.  Her 
suspicion  fell  upon  the  prisoner,  who  was  appre- 
hended, and  upon  his  person  was  found  a  black 
pocket-book,  which  she  identified  by  a  particular 
mark,  as  that  which  she  had  lost,  but  it  contained 
no  money.  Several  witnesses  deposed  that  the 
prisoner  had  long  possessed  the  identical  pocket- 
book,  speaking  also  to  particular  marks  by  which 
they  were  enabled  to  identify  it ;  but  some  dis- 
crepancies in  their  evidence  having  led  to  the 
suspicion  that  the  defence  was  a  fabricated  one,  the 
jury  returned  a  verdict  of  guilty,  and  the  prisoner 
was  sentenced  to  be  transported.  During  the 
continuance  of  the  Assizes,  two  men  who  were 
mowing  a  field  of  oats  through  which  the  path  lay 
by  which  the  prosecutrix  had  gone  to  market,  found 
in  the  oats  close  to  the  path  a  black  pocket-book 
containing  five  one-pound  notes.  The  men  took 
the  notes  and  pocket-book  to  the  prosecutrix,  who 
immediately  recognized  them  ;  and  the  committing 
magistrate  despatched  a  messenger  with  the  articles 
found,  and  her  affidavit  of  identity,  to  the  judge  at 
the  assize  town,  who  directed  the  prisoner  to  be 
placed  at  the  bar,  publicly  stated  the  circumstances 
so  singularly  brought  to  light,  and  directed  his 
immediate  discharge.  The  prosecutrix  must  have 
dropped  her  pocket-book,  or  drawn  it  from  her 
pocket  with  her  handkerchief,  and  had  clearly  been 
mistaken  as  to  the  identity  of  the  pocket-book 
produced  upon  the  trial  (c). 

(c)  Rex    V.     Gould,    Stafford     Summer    Assizes,     1820,     corcnit 
Garrow,  B.     Such  cases  remind  one  of  Sganarelle's  exclamation,  when 
C.E.  Q 


226     EXTRINSIC  INCULPATORY  INDICATIONS.    [cHAP.  IV. 

It  is  not,  however,  necessary  that  the  identity  ot 
stolen  property  should  be  invariably  established  by 
positive  evidence.  In  many  such  cases  identification 
is  impracticable ;  and  yet  the  circumstances  may 
render  it  impossible  to  doubt  the  identity  of  the 
property,  or  to  account  for  the  possession  of  it  by 
the  party  accused  upon  any  reasonable  hypothesis 
consistent  with  his  innocence ;  as  in  the  case  of 
labourers  employed  in  docks,  warehouses,  or  other 
such  establishments,  found  in  possession  of  tea, 
sugar,  tobacco,  pepper,  or  other  like  articles,  con- 
cealed about  the  person,  in  which  cases  the  simi- 
larity or  general  resemblance  of  the  article  stolen  is 
sufficient  (<i).  Two  men  were  convicted  of  stealing 
a  quantity  of  soap  from  a  soap  manufactory  near 
Glasgow,  which  was  broken  into  on  a  Saturday 
night  by  boring  a  hole  in  the  wall,  120  lbs.  of 
yellow  soap  being  abstracted.  On  the  same  night,  at 
eleven  o'clock,  the  prisoners  were  met  by  a  watch- 
man near  the  centre  of  the  city,  one  of  them  having 
40  lbs.  of  yellow  soap  on  his  back,  and  the  other 
with  his  clothes  greased  all  over  with  the  same 
substance.  The  prisoners,  on  seeing  the  watchman, 
attempted  to  escape,  but  were  seized.  The  owner 
declared  that  the  soap  was  exactly  of  the  same  kind, 

after  being  involved  in  a  perfect  maze  of  incriminatory  circumstances, 
he  was  eventually  proved  to  have  been  entirely  innocent : 

"  Vous  voyez  qu'en  ce  fait,  la  plus  forte  apparence 

"  Peut  Jeter  dans  I'esprit  une  fausse  cr^ance." 
though  it  is  to  be  hoped  that  we  need  not  add,  with  him, 

"  De  cet  exemple-ci  ressouvenez  vous  bien  ; 

"  Et  quand  vous  verriez  tout  ne  croyez  jamais  rien." 

Moli^re,  last  four  lines  of  Sganarelle. 
{d)  2  East,  P.  C.  p.  657 ;  2  Russell  on  Crimes,  7th  ed.  (1909)  p.  1311 ; 
Rex  v.  Wh'fe,  R.  &  R.  508 ;  AV^.  v.  Dredge,  1  Cox,C.  C.  235. 
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size,  and  shape,  with  that  abstracted  from  his 
manufactory  ;  but  as  it  had  no  private  mark,  he 
could  not  identify  it  more  distinctly.  One  of  the 
prisoners  had  formerly  been  a  servant  about  the 
premises,  and  both  of  them  alleged  that  they  got  the 
soap  in  a  public-house  from  a  man  whom  they 
did  not  know  (e).  A  servant-man  was  seen  to  come 
from  a  part  of  his  master's  premises  where  he  had 
no  right  to  go,  and  where  a  large  quantity  of  pepper 
was  stored  in  bulk,  and  on  being  stopped,  a  quantity 
of  pepper  of  the  same  kind  was  found  on  his  person  : 
it  was  held  by  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  that  though  the  pepper 
could  not  be  positively  identified,  he  had  been 
properly  convicted  of  larceny  (/).  Evidence  of  a 
like  kind  is  habitually  accepted. 


Section    3. 

PROOF     of    handwriting. 

Strictly  speaking,  the  only  evidence  of  hand- 
writing which  is  entitled  to  be  called  direct,  is  the 
evidence  of  a  witness  who  proves  that  he  himself 
wrote  or  signed  the  document  in  question,  or  that 
of  a  witness  who  proves  that  he  saw  the  document 
written  or  signed.  All  other  evidence  of  handwriting 
must  rest  in  greater  or  less  degree  upon  inferences 

{e)  Rex\.  M'Kechnie  and  Tolmie,  Glasgow  Spring  Circuit,  1828, 
I  Alison's  Principles  of  the  Criminal  Law  of  Scotland,  p.  322.  Cf. 
p.  95,  supra. 

(/)  Rexv.  Burton^  23  L.  J.  M.  C.  52;  6  Cox,  C.  C.  293;  and  see 
Reg,  V.  Hooper,  i  F.  &  F.  85. 

Q2 
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drawn  from  the  appearance  of  the  writing  in  question 
or  other  circumstances. 

Where  such  direct  testimony  is  not  available,  the 
best  and  usual  mode  of  proving  handwriting  is,  by 
the  direct  testimony  of  some  witness  who  has  either 
seen  the  party  write,  or  acquired  a  knowledge  of  his 
handwriting  from  having  corresponded  with  him, 
and  had  transactions  in  business  with  him  on  the 
faith  that  letters  purporting  to  have  been  written  or 
signed  by  him  were  genuine.  In  either  case,  the 
witness  is  supposed  to  have  received  into  his  mind 
an  exemplar  of  the  general  character  of  the  hand- 
writing of  the  party,  and  he  is  called  on  to  speak  to 
the  writing  in  question  by  reference  to  the  standard 
so  formed  in  his  mind  (g).  It  is  obvious  that  the 
value  of  such  evidence  depends  not  merely  upon  the 
fact  that  the  witness  has  seen  the  party  write,  or 
has  corresponded  with  him,  but  upon  the  extent  of 
the  opportunities  he  has  had  of  becoming  familiar 
with  the  handwriting  in  question,  and  upon  his  own 
habits  of  accurate  observation. 

In  cases  where  evidence  of  the  kinds  above 
described  was  lacking  or  required  corroboration, 
the  question  arose  whether  it  was  admissible  for 
the  Court  or  jury  to  judge  of  the  genuineness  of  a 
writing  in  dispute  from  its  likeness  or  unlikeness  to 
other  writings,  the  genuineness  of  which  was  capable 
of  proof  in  other  ways,  and  whether  witnesses  might 

(^)  Per  Coleridge,  J.,  in  Doe  d.  Muddy.  Suckerviore,  5  A.  &  E.    at 
p.  705. 
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be  called  for  the  purpose  of  proving  the  effect  of 
such  comparison. 

The  following  may  be  taken  as  a  fair  statement 
of  juridical  opinion  and  practice  upon  this  subject 
prior  to  the  legislative  change  introduced  in  the 
year  1854. 

Evidence  of  similitude  of  handwriting  by  the 
comparison  of  controverted  writing  with  the  admitted 
or  proved  writing  of  the  party,  made  by  a  witness 
who  had  never  seen  the  party  write,  nor  had  any 
knowledge  of  his  handwriting,  and  who  arrived  at 
the  inference  that  it  was  his  handwriting  because  it 
was  like  some  other  which  was  his  {h),  was  a  mode 
of  proof  much  lauded  by  writers  on  the  civil  law, 
and  was  commonly  admitted  in  those  countries 
whose  jurisprudence  is  founded  on  that  system  ;  the 
comparison  being  made  by  professional  experts 
appointed  by  the  Court  or  agreed  upon  by  the 
parties,  under  many  restrictions  for  securing  the 
genuineness  of  the  writings  which  were  to  form  the 
standard  of  comparison.  Comparison  of  hand- 
writing appears  also  to  have  been  a  recognized 
mode  of  proof  in  some  of  the  American  States, 
whose  judicial  systems  are  generally  founded  on  our 
own  {i).  Such  evidence  was  usually  held  inadmissible 
in  this  country  {k),  though  the  leaning  of  text- writers 
of  authority  appears  to  have  been  rather  in  favour 

{h)  Bentham's  Rationale  of  Judicial  Evidence,  book  vii.  c.  3,  s.  2  ; 
Rex  V.  De  la  Motte,  21  State  Trials,  687,  810. 

(/)  See  in  Bemis's  Report  of  the  trial  oi  Professor  Webster,  pp.  467- 
486,  some  curious  evidence  of  this  kind. 

{k)  Rex  V.  De  la  Moiie,  21  State  Trials,  687,  810, 
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of  the  principle  of  its  admissibility;  the  only  admitted 
exceptions  being,  where  a  writing  acknowledged 
to  be  genuine  was  already  in  evidence  in  the  cause  or 
the  disputed  writing  was  an  ancient  writing  (/).  In 
these  excepted  cases,  the  evidence  was  admitted,  it 
was  said,  of  necessity — in  the  case  of  the  writing 
already  in  evidence,  because  it  was  not  possible  to 
prevent  the  jury  from  making  such  comparison, 
and  therefore  it  was  best,  as  was  remarked  by  Lord 
Denman  (w),  for  the  Court  to  enter  with  the  jury 
into  that  inquiry,  and  do  the  best  it  could  under 
circumstances  which  could  not  be  helped  ; — in  the 
case  of  the  ancient  writing,  because  from  the  lapse 
of  time  no  living  person  could  have  any  knowledge 
of  the  handwriting  from  his  own  observation  {n), 
and  because  in  ancient  documents  it  often  became 
a  pure  question  of  skill,  the  character  of  the  hand- 
writing varying  with  the  age,  and  the  discrimina- 
tion of  it  being  materially  assisted  by  antiquarian 
researches  (o). 

The  evidence  of  persons  accustomed  to  the 
critical  examination  of  handwriting,  as  engravers 
and  inspectors  of  franks,  who,  without  any  previous 
knowledge  of  a  person's  handwriting,  have  professed 

(/)  Allport  V.  Meek,  4  C.  &  P.  267  ;  Bromage  v.  Rice,  7  ibid.  548  ; 
Waddington  v.  Cousins,  ibid.  595 ;  Griffith  v.  Williams,  i  C.  &  J.  47  ; 
Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514;  Solita  v.  Yarrow,  i  M.  & 
Rob.  133  ;  Griffits  v.  Ivery,  11  A.  &  E.  322  ;  The  Fitzwalter  Peerage, 
10  CI.  &  F.  193 ;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314  ;  and  see 
Reg.  V.  Taylor,  6  Cox,  C  C.  58. 

{m)  In  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514. 

(«)  Per  Patteson,  J.,  in  Doe  d.  Muddv.  Suckertnore,  5  A,  &  E.  703, 
at  p.  736. 

{o)  Per  Coleridge,  J.,  ibid-  at  p.  718 
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to  be  able  to  determine,  by  comparison  of  the 
disputed  with  the  genuine  writing,  whether  a 
signature  be  genuine  or  not,  and  also  from  the 
general  character  and  appearance  of  writing, 
whether  it  is  written  in  a  natural  or  feigned 
hand,  was  formerly  considered  another  exception  to 
the  rule  (/>)  ;  but  it  came  to  be  thought  of  so  little 
weight,  and  attempts  to  introduce  it  were  so  much 
discountenanced,  that,  in  the  language  of  Lord 
Denman  (^),  this  chapter  might  be  considered  as 
expunged  from  the  book  of  evidence.  It  was 
remarked  of  evidence  of  this  nature,  that  besides 
being  subject  to  the  same  defects  as  the  opinions  of 
persons  speaking  from  previous  familiar  knowledge, 
it  arose  from  a  forced  acquaintance  with  the  hand- 
writing of  a  few,  often  selected,  specimens,  while 
the  examination  was  made  solely  with  a  view  to 
giving  evidence  in  favour  of  the  party  to  whom  the 
witness  looks  for  remuneration  [r) ;  so  that,  in  the 
words  of  an  eminent  Scotch  judge,  "  in  almost  all 
countries,  the  evidence  of  persons  of  skill  on  this 
subject  is  almost  totally  abandoned  "  (s). 

An  attempt  was  made  in  the  year  1836,  in  the 
leading  case  of  Doe  v.  Stickermore,  to  introduce 
expert  evidence  by  comparison  of  handwritings. 
The  question  in  the  cause  was  the  due  execution  of 

(/)  Goodtitle  d.  Revett  v.  Braham,  4T.  R.  497  ;  Rex  v.  Cator,  4  Esp. 
117. 

{q)  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  at  p.  751  ;  and  see 
Gnrney  v.  Lam^lands^  5  B.  &  Aid.  330  ;  Constable  v.  Steibel,  i  Hagg. 
Ecc.  R.  56  ;  Young  v.  Brown,  ibid.  556,  569  ;  The  Fitzwalter  Peerage 
10  CI.  &  F.  193;  The  Tracy  Peerage,  ibid,  154,  191. 

(r)  I  Dickson's  Law  of  Evidence  in  Scotland,  s.  925,  p.  477. 

{s)  Per  Lord  Mackenzie,  ibid.,  note  («). 
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a  will.  On  the  first  day  of  the  trial  the  defendant 
called  an  attesting  witness,  who  swore  that  the 
attestation  was  his.  On  his  cross-examination,  two 
signatures  to  depositions  respecting  the  same  will 
in  an  Ecclesiastical  Court,  and  several  other  signa- 
tures, were  shown  to  him  (none  of  them  being  in 
evidence  for  any  other  purpose  of  the  cause),  and 
he  stated  that  he  believed  them  to  be  his.  On  the 
following  day  the  plaintiff  tendered  a  witness  to 
prove  the  attestation  not  to  be  genuine.  The 
witness  was  a  bank-inspector,  who  had  no  know- 
ledge of  the  handwriting  of  the  supposed  attesting 
witness,  except  from  having  previous  to  the  trial, 
and  again  between  the  two  days,  examined  the 
signatures  admitted  by  the  attesting  witness,  which 
admission  he  had  heard  made  in  Court.  Mr. 
Justice  Vaughan  rejected  the  evidence ;  and  upon 
a  motion  for  a  new  trial  on  the  ground  of  its 
improper  rejection,  the  judges  of  the  Court  of 
Queen's  Bench  were  equally  divided  in  opinion  {t). 

Thus  stood  the  law  down  to  1854,  when  the 
Common  Law  Procedure  Act  of  that  year  (u) 
enacted  that  comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  judge 
to  be  genuine,  shall  in  civil  cases  be  permitted  to 
be  made  by  witnesses,  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  Court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in  dispute. 

(/)  5  A.  &  E.  703 ;  and  see  Ihighes  v.  Rogers,  8  M.  &  VV.  123  ; 
Yoiujg  V.  Homier,  2  M.  &  Rob.  536  ;  i  C.  &  K.  51. 
(«)  17  &  18  Vict.  c.  125,  s.  27. 
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A  few  years  later  a  section  in  precisely  the  same 
terms  was  incorporated  into  the  Criminal  Evidence 
Act,  1865  {x),  so  that  the  anomaly  of  a  difference 
between  the  rules  governing  the  admissibility  of 
such  evidence  in  civil  and  criminal  cases  no  longer 
exists. 

Evidence  of  this  kind  requires  the  most  careful 
scrutiny.  It  is  necessarily  most  often  given  by 
experts  in  handwriting.  Experience  shows  that 
expert  evidence  of  all  kinds  is  so  far  apt  to  be 
biassed  as  to  require  a  great  deal  of  watching;  and 
much  depends  upon  the  mental  characteristics  of 
the  witness — often  not  easy  to  ascertain.  The 
great  value  of  expert  evidence  as  to  handwriting  is 
that  the  experience  of  an  expert  makes  him  quick 
to  detect  points  both  of  likeness  and  of  dis- 
similarity, which  might  easily  escape  an  untrained 
observer.  If  these  are  substantial,  it  is  seldom 
that  the  judge  and  jury,  especially  with  the  aid  of 
photography,  cannot  follow  the  evidence  and  see 
for  themselves  how  far  it  affords  safe  material  for  a 
conclusion.  The  experience  of  the  editor  as  a  judge 
has  certainly  been  that  where  this  cannot  be  done, 
the  mere  evidence  of  expert  opinion  is  of  little 
value. 

Evidence  as  to  handwriting  is  subject  to  many 
sources  of  fallacy  and  error,  among  which  may  be 
enumerated  tuition  by  the  same  preceptor,  employ- 
ment with  other  persons  in  the  same  place  of  busi- 
ness, as  well  as  designed  imitation  or  disguise,  all  of 

(x)  28  &  29  Vict.  c.  18,  s.  8. 
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which  are  frequently  causes  of  great  similarity  in 
writing.  Men  in  certain  businesses  or  professions 
sometimes  adopt  peculiarities  of  character,  though 
less  frequently  than  formerly  ;  and  there  are  charac- 
teristic peculiarities  indicative  of  age,  infirmity,  and 
sex. 

Handwriting  is  sometimes  most  successfully 
imitated.  On  a  trial  for  forgery  of  bank-notes,  a 
banker's  clerk  whose  name  was  on  one  of  the  notes 
swore  distinctly  that  it  was  his  handwriting,  although 
as  a  matter  of  fact  it  was  forged,  while  he  spoke 
hesitatingly  with  respect  to  his  genuine  subscrip- 
tion (y).  A  solicitor  was  tried  at  Derby,  in  1861, 
on  a  number  of  indictments  for  forgery.  One  of 
them  related  to  a  deed  which  purported  to  be 
executed  by  a  client  of  his  named  Abel.  Abel  had 
executed  a  genuine  mortgage,  and  the  solicitor  had 
forged  another  in  his  name.  The  client,  Abel,  swore 
to  the  forgery  as  his  genuine  signature,  and  swore 
that  the  genuine  signature  was  not  his.  He  gave 
this  evidence  before  the  magistrate  and  the  grand 
jury.  But  he  had  made  a  mistake,  and  in  an  action, 
tried  likewise  at  Derby,  on  the  forged  deed,  it  was 
conclusively  established  by  the  evidence  of  the  con- 
vict, corroborated  by  a  variety  of  circumstances,  that 
Abel  had  sworn  to  the  wrong  deed  as  his  own(^r). 

(y )  Rex  V.  Carsewell^  Burnett's  Criminal  Law  of  Scotland,  502. 

{z)  Painter  v.  Abel,  coram  Erie,  C.J.,  Derby  Summer  Assizes, 
1862,  2  H.  &  C.  113  ;  33  L.  J.  Exch.  60.  In  the  latter  report  it  is 
erroneously  stated  that  the  convict  was  not  called.  The  editor 
perfectly  well  remembers  his  appearance  in  the  witness-box,  and  in 
convict  clothes,  and  the  contrast  he  presented  to  the  over-dressed 
man  who  had  appeared  with  something  of  a  swagger  in  the  dock  a  few 
months  before, 
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Lord  Eldon  mentioned  a  very  remarkable  instance 
of  the  uncertainty  of  this  kind  of  evidence.  A  deed 
was  produced  at  a  trial  on  which  much  doubt  was 
thrown  as  a  discreditable  transaction.  The  solicitor 
was  a  very  respectable  man,  and  was  confident  in 
the  character  of  his  attesting  witnesses.  One  ot 
them  purported  to  be  Lord  Eldon  himself,  and  the 
solicitor,  who  had  referred  to  his  signature  to  plead- 
ings, had  no  doubt  of  its  authenticity,  yet  Lord 
Eldon  declared  that  he  had  never  attested  a  deed 
in  his  life  (a). 

Sometimes,  on  the  contrary,  a  very  small  matter 
is  conclusive  as  to  the  genuineness  or  otherwise  ot 
documents  of  disputed  origin.  In  Cresswell  v.  Jack- 
son (6),  certain  codicils, an  interlineation  in  a  will  and 
part  of  an  epitome  of  the  will  and  the  first  codicil 
were  successfully  shown  to  be  forgeries.  It  turned 
out  that  the  method  of  crossing  the  letter  /  in  the 
word  "to  "  was  an  absolute  key  to  the  handwritings 
of  the  testator  and  the  forger — and  similarly,  in 
Howe  V.  Burckhardt  (c),  the  method  of  making  the 
upper  part  of  the  figure  7  was  demonstrated  to  be  a 
crucial  test  as  to  whether  the  incriminated  docu- 
ment was  genuine  or  not. 

In  a  case  in  Doctors'  Commons  the  learned  judge 
repudiated  the  common  objection  of  painting  or 
touching,  as  a  reason  for  inferring  fraud,  saying  that 
there  could  scarcely  be  a  less  certain  criterion,  and 

(a)  Eagleton  v.  Kingston^  8  Ves.  at  p.  476. 
{b)  See  pp.  463-465,  infra. 
(c)  See  pp.  465,  466,  infra. 
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peremptorily  declined  the  use  of  a  glass  of  high 
power,  said  to  have  been  used  by  the  professional 
witnesses,  observing,  in  substance,  that  glasses  of 
high  power,  however  fitly  applied  to  the  inspection 
of  natural  subjects,  rather  tend  to  distort  and  mis- 
represent than  to  place  subjects  of  the  kind  in 
question  in  their  true  light ;  especially  when  used 
(their  ordinary  application  in  the  hands  of 
prejudiced  persons)  to  confirm  some  theory  or 
preconceived  opinion  [d).  But  such  a  purely 
artificial  restriction  of  the  means  of  proof  has 
happily  not  been  adopted  in  the  other  Courts  of 
the  kingdom,  and  it  is  the  daily  practice  of  Courts 
of  Common  Law  and  Equity  and  of  the  Criminal 
Courts  to  admit  the  artificial  aid  of  glasses  and 
lamps ;  and  on  an  indictment  for  forgery,  the 
question  being  whether  a  paper  had  originally  con- 
tained certain  pencil  marks  which  were  alleged  to 
have  been  rubbed  out,  and  ink-writings  substituted 
for  them,  the  opinion  of  an  engraver,  who  had 
examined  the  document  with  a  mirror,  was  held  to 
be  receivable  {e) ;  nor,  at  the  present  day,  is  there 
anything  special  in  this  respect  in  the  practice  of 
the  Court  of  Admiralty  or  the  Court  of  Probate  and 
Divorce. 

The  distrust  of  magnifying  glasses  above  alluded 
to  was  perhaps  natural  a  century  ago,  seeing  what 
they  were.  A  glass  of  high  power  and  with  a  narrow 
area  of  undistorted  vision  may  very  well  still  convey 
an  erroneous  impression  to  the  observer.    But  with 

{({)  Robson  V.  Rocke,  2  Addams,  53,  at  pp.  85,  88  (a),  89. 
{e)  Rc^.  V.  Williams^  8  C.  &  P.  434. 
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such  excellent  instruments  as  are  readily  at  com- 
mand at  the  present  day  the  old-fashioned  distrust 
has  disappeared,  and  such  aids  to  the  eyesight  are 
of  the  utmost  value.  Enlarged  photographs  are 
often  of  great  use,  not  only  to  show  the  patching  and 
painting  which  sometimes  accompanies  a  forgery, 
but  also  to  indicate  diversities  of  ink  or  half-erased 
pencil  marks  :  such  variations  depending  upon 
differences  in  the  chemical  composition  of  the  sub- 
stances remaining  upon  the  paper  which  affect 
the  actinic  effect  of  the  rays  reflected  from  them. 
Effective  use  was  made  of  enlarged  photographs  in 
investigating  the  Pigott  forgeries,  and  an  elaborate 
series  of  them  prepared  for  use  before  the  Parnell 
Commission  was  once  shown  to  the  editor.  They 
were  conclusive,  but  were  not  used  in  Court  as  the 
case  for  the  forgeries  broke  down  upon  the  cross- 
examination  of  Pigott. 

The  following  extract  from  a  learned  judgment 
of  Sir  John  Nicholl  embodies  many  instructive 
observations  upon  this  kind  of  evidence :  "  This 
Court  has  often  had  occasion  to  observe,  that 
evidence  to  handwriting  is  at  best,  in  its  own  nature, 
very  inconclusive  ;  affirmative,  from  the  exactness 
with  which  handwriting  may  be  imitated  ;  and 
negative,  from  the  dissimilarity  which  is  often 
discoverable  in  the  handwriting  of  the  same  person 
under  different  circumstances.  Without  knowing 
very  precisely  the  state  and  condition  of  the  writer 
at  the  time,  and  exercising  a  very  discriminating 
judgment  upon  these,  persons  deposing,  especially, 
to  a  mere  signature  not  being  that  of  such  or  such  a 
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person  from  its  dissimilarity — howsoever  ascertained 
or  supposed  to  be — to  his  usual  handwriting,  are  so 
likely  to  err,  that  negative  evidence  to  a  mere  sub- 
scription, or  signature,  can  seldom,  if  ever,  under 
ordinary  circumstances,  avail  in  proof  against  the 
final  authenticity  of  the  instrument  to  which  that 
subscription  or  signature  is  attached.  But  such 
evidence  is  peculiarly  fallacious  where  the  dis- 
similarity relied  upon  is  not  that  of  general 
character,  but  merely  of  particular  letters ;  for  the 
slightest  peculiarities  of  circumstance  or  position — 
as,  for  instance,  the  writer  sitting  up  or  reclining,  or 
the  paper  being  placed  upon  a  harder  or  softer  sub- 
stance, or  on  a  plane  more  or  less  inclined — nay, 
the  materials,  as  pen,  ink,  etc.,  being  different  at 
different  times — are  amply  sufficient  to  account 
for  the  same  letters  being  made  variously  at  the 
different  times  by  the  same  individual.  Indepen- 
dently, however  of  anything  of  this  sort,  few 
individuals,  it  is  apprehended,  write  so  uniformly 
that  dissimilar  formations  of  particular  letters  are 
grounds  for  concluding  them  not  to  have  been  made 
by  the  same  person  "  (f). 

It  still  remains  a  question  in  any  individual  case, 
how  far  such  general  observations  can  be  of  any 
assistance.  Each  case  depends  upon  its  own 
circumstances.  If,  for  instance,  a  clear  dis- 
similarity of  habit  can  be  traced  through  numerous 
writings  of  two  persons,  written  on  different 
occasions  and  on  different  subjects,  it  would  be 
very  difficult  to  suppose  that  the  explanation  was 

(/)  Robson  V.  Rocke,  2  Addams,  at  p.  79. 


SECT.  III.]  PROOF    OF    HANDWRITING.  239 

that  the  same  person  wrote  them  all,  sometimes 
standing  and  sometimes  sitting  and  so  forth  ;  and 
all  evidence  which  goes  to  show  a  habit  in  one  set 
of  writings  which  cannot  be  found  in  the  other  is 
of  importance,  even  though  it  may  relate  only  to 
single  letters. 

The  difficulty  of  proving  handwriting  is  greatly 
increased  where  it  is  studiously  disguised ;  but 
such  is  the  power  of  habit,  that  though  persons 
may  succeed  to  a  certain  extent  in  disguising  their 
writing,  they  commonly  fall  into  their  natural 
manner  and  characteristic  peculiarities  (g)  ;  such 
peculiarities  being  most  commonly  manifested 
in  the  formation  of  particular  letters,  or  in  the 
mode  of  spelling  particular  words. 

A  tailor,  of  the  name  of  Alexander,  having  learned 
that  a  person  of  the  same  name  had  died,  leaving 
considerable  property  without  any  apparent  heirs 

(^)  Per  Macdonald,  L.C.B.,  in  J^gx  v.  Bingham,  Horsham  Spring 
Assizes,  1 8i  I, Shorthand  Report,  io6  ;  Howev.  Burckhardt,  pp.  465-467, 
infra;  Cressivell  \.  Jackson,  pp.  454-465,  infra,  and  see  p.  235,  supra. 
The  latter  case  presented  a  curious  instance  of  characteristic  spelling. 
The  person  alleged  to  be  the  writer  of  the  incriminated  documents 
(with  only  one  discovered  exception)  invariably  spelled  "daughter" 
"  doughter,^''  a  phonetic  way  of  spelling  the  word  after  the  pronuncia- 
tion common  in  the  district.  The  testator  never  made  this  mistake. 
See  also  Ryves  v.  The  Attorney-General,  of  which  there  is  an  account 
in  I  Lord  Selborne's  Memorials,  Personal  and  Political,  26-34. 
Certain  documents  which  were  undoubtedly  forgeries  were  attributed 
by  the  Attorney-General  to  Mrs.  Serres,  the  mother  of  Mrs.  Ryves, 
the  plaintiff.  In  two  of  them,  professing  to  be  signed  by  persons  of 
high  rank  and  station,  the  word  "offspring"  was  used,  but  spelled 
"  orfspring."  Three  letters  were  produced  by  the  Attorney-General 
which  were  admitted  by  the  plaintiff  to  be  in  her  mother's  handwriting, 
in  each  of  which  the  same  misspelling  occurred. 
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existing,  obtained  access  to  a  garret  in  the  family 
mansion ;  and  it  was  said  found  there  a  collection 
of  old  letters  about  the  family.  These  he  carried 
off,  and  with  their  aid  fabricated  a  mass  of  similar 
productions,  which,  it  was  said,  clearly  proved  his 
connection  with  the  family  of  the  deceased,  and  the 
Lord  Ordinary  decided  the  cause  in  his  favour  ; 
the  case  however  was  carried  to  the  Inner  House. 
When  it  came  into  Court,  certain  circumstances 
led  Lord  Meadowbank,  then  a  young  man  at  the 
bar,  to  doubt  the  authenticity  of  the  documents. 
One  circumstance  was,  that  there  were  a  number 
of  words  in  the  letters,  purporting  to  be  from 
different  individuals,  spelt,  or  rather  misspelt,  in 
the  same  way,  and  some  of  them  so  peculiar,  that 
on  examining  them  minutely,  there  was  no  doubt 
that  they  were  all  written  by  the  same  hand.  The 
case  attracted  the  attention  of  the  Inner  House. 
The  party  was  brought  to  the  clerk's  table,  and  was 
examined  in  the  presence  of  the  Court.  He  was 
desired  to  write  to  the  dictation  of  the  Lord  Justice 
Clerk,  and  he  misspelt  all  the  words  that  were  mis- 
spelt in  the  letters  in  precisely  the  same  way  ;  and 
this  and  other  circumstances  proved  that  he  had 
fabricated  all  of  them  himself.  He  then  con- 
fessed the  truth  of  his  having  written  the  letters  on 
old  paper,  which  he  had  found  in  the  garret ;  and 
this  result  was  arrived  at  in  the  teeth  of  the 
testimony  of  half-a-dozen  engravers,  all  of  whom 
said  that  they  thought  the  letters  were  written  by 
different  hands  (h), 

{h)  Related  by  Lord   Meadowbank  himself,  in  the  course  of  his 
charge  to  the  jury,  in  AV^.  v.  Humphreys,  see  pp.  243-247,  itifra; 
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It  Is  even  more  difficult  to  depose  with  confidence 
to  the  identity  of  a  disguised  writing,  if  the  disguise 
is  appHed  to  printed  characters,  and  Mr.  Baron 
Rolfe  spoke  of  such  evidence  as  of  no  value  (t). 


Section  4. 

verification  of  dates  and  time. 

Amongst  the  numerous  physical  and  mechanical 
circumstances  which  occasionally  lead  to  the  detec- 
tion of  forgery  and  fraud,  a  discrepancy  between  the 
date  of  a  writing  and  the  afino  Domini  water-mark 
In  the  fabric  of  the  paper  is  one  of  the  most  striking ; 
but  inasmuch  as  prospective  issues  of  paper  bearing 
the  water-mark  of  a  succeeding  year  are  occasion- 
ally made,  this  circumstance  Is  not  always  a  safe 
ground  of  presumption  (k) ;  and  It  is  not  uncommon 
among  manufacturers  both  to  post-date  and  to  ante- 
date their  paper-moulds.  A  witness  examined  in 
1834  stated  that  he  was  then  making  moulds  with 
the  date  of  1828,  under  a  special  order  (/).  In  an 
old  case  a  criminal  design  was  detected  by  the 
circumstance   that  a   letter,   purporting   to    come 


Swinton's  Report  at  p.  350;  and  see  Shorthand  Report  of  the  case  of 
Smith  V.  Earl  Ferrers,  1846. 

(z)  Reg.  V.  Rush,  Norwich  Spring  Assizes,  1849  ;  Professor  Weds/er's 
case,  Bemis's  Report,  see  p.  126,  note  (y),  supra. 

{^)  A  Commissioner  of  the  Insolvent  Debtors'  Court  sitting  at  Wake- 
field in  1836,  discovered  that  the  paper  he  was  then  using,  which  had 
been  issued  by  the  Government  stationer,  bore  the  water-mark  of  1837. 

(/)  Rodger  v.  A'oy,  12  Cases  in  Court  of  Session,  317;    Miller  v. 
Fraser,  4  ibid.  551  ;  4  Murray's  Cases  in  Jury  Court,  at  p.  118. 
C.E.  R 
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from  Venice,   was   written   upon   paper   made   in 
England  (jn). 

In  one  case,  in  which  an  action  was  brought  upon 
a  forged  cheque  alleged  to  have  been  given  to  the 
plaintiff  by  a  deceased  person,  the  plaintiff,  in  order 
to  account  for  the  possession  of  a  sum  of  ;f  200 
which  he  said  he  had  lent  to  the  deceased  man, 
stated  that  he  had  borrowed  that  sum  from  his 
mother-in-law,  to  whom  he  had  given  a  promissory 
note,  which  he  produced,  having,  as  he  said,  obtained 
it  from  her  for  the  purposes  of  the  trial.  There  was 
a  hole  through  the  year  mark  on  the  stamp,  which 
he  said  was  caused  by  his  mother-in-law  having 
put  it  on  a  file.  The  note  was  dated  in  i88g.  The 
date-mark  should  have  been  *'  8g."  Just  enough 
remained  of  the  first  figure  to  suggest  to  the  judge 
that  the  curve  did  not  look  like  the  sharp  curve  ol 
half  of  an  "  8,"  and,  upon  very  careful  manipula- 
tion of  the  back  of  the  note  with  a  fine  instrument, 
very  nearly  the  whole  of  the  year  mark  "  go"  was 
replaced  and  made  distinctly  visible.  Evidence 
from  the  Stamp  Office  showed  that  stamps  were 
never  issued  post-dated  (n). 

The  critical  examination  of  the  internal  contents 
of  written  instruments,  perhaps  of  all  others,  affords 
the   most   satisfactory  means   of  disproving  their 

(w)  Sir  Francis  Moore's  Rep.  816,  817  {Sir  Anthony  Ashlefs  case^ 
161 1).  The  case  was  in  the  Star  Chamber,  on  a  complaint  by  Sir 
Anthony  that  Sir  James  Creiton  and  others  had  conspired  to  accuse 
him  falsely  of  murder. 

{u)  Howe  V.  Burckhardt  and  another,  Middlesex  Hillary  Sittings, 
1891,  coram  Wills,  J. ;  see  pp.  465-467,  itifra. 
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genuineness  and  authenticity,  especially  if  they  pro- 
fess to  be  the  productions  of  an  anterior  age.  It  is 
scarcely  possible  that  a  forger,  however  artful  in 
the  execution  of  his  design,  should  be  able  to  frame 
a  spurious  composition  without  betraying  its 
fraudulent  origin  by  peculiarities  of  writing  or 
orthography  characteristic  of  a  different  age  or 
period,  or  by  the  employment  of  words  of  later 
introduction,  or  by  the  use  of  them  in  a  connection 
or  with  a  meaning  not  then  in  use,  or  by  some 
statement  or  allusion  not  in  harmony  with  the 
known  character,  opinions,  and  feelings  of  the 
pretended  writer,  or  with  events  or  circumstances 
which  must  have  been  known  to  him,  or  by  a 
reference  to  facts,  or  modes  of  thought  charac- 
teristic of  a  later  or  a  different  age  from  that  to 
which  the  writing  relates.  Judicial  history  presents 
innumerable  examples  in  illustration  of  the  sound- 
ness of  these  principles  of  judgment,  of  which  the 
following  are  not  the  least  interesting. 

A  deed  was  offered  in  evidence,  bearing  date  the 
13th  of  November  in  the  second  and  third  years  of 
the  reign  of  Philip  and  Mary,  in  which  they  were 
called  "  king  and  queen  of  Spain  and  both  Sicilies, 
and  dukes  of  Burgundy,  Milan,  and  Brabant," 
whereas  at  that  time  they  were  formally  styled 
^^  princes  of  Spain  and  Sicily,"  and  Burgundy  was 
never  put  before  Milan,  and  they  did  not  assume 
the  title  of  king  and  queen  of  Spain  and  the  two 
Sicilies  until  Trinity  Term  following  (o). 

(<?)  Mossarn  v.  Ivy,  10  State  Trials,  555,  617  ;   and  see  Co.  Litt.  7^. 

R  2 
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A  most  curious  and  instructive  case  of  this  kind 
was  that  of  A  lexander  Humphreys,  tried  before  the 
High  Court  of  Justiciary  at  Edinburgh,  April,  1839, 
for  forging  and  uttering  several  documents  in 
support  of  a  claim  advanced  by  him  to  the  earldom 
of  Stirling  and  extensive  estates.  One  of  those 
documents  purported  to  be  an  excerpt  from  a 
charter  of  Novodamus  of  King  Charles  I.,  bearing 
date  the  7th  of  December,  1639,  in  favour  of 
William  the  first  Earl  of  Stirling,  and  making  the 
honours  and  estates  of  that  nobleman,  which  under 
previous  grants  were  inheritable  only  by  heirs  maUy 
descendible  in  default  of  heirs  male  to  his  eldest 
heirs  female,  without  division,  of  the  last  of  such 
heirs  male,  and  to  the  heirs  male  of  the  body 
of  such  heirs  female  respectively.  This  excerpt 
purported  in  the  testatum  clause  to  be  witnessed  by 
Archbishop  Spottiswood  "  our  chancellor,"  whereas 
he  died  on  the  26th  of  November,  1639,  and  it  was 
proved  by  the  register  of  the  Privy  Council  that  he 
resigned  the  office  of  Chancellor,  and  that  the  Great 
Seal  was  delivered  to  the  custody  of  James,  Mar- 
quess of  Hamilton,  on  the  13th  of  November,  1638, 
more  than  a  year  before  the  date  of  the  pretended 
charter,  and  that  there  was  an  interregnum  in  the 
office  of  Chancellor  until  the  appointment  of  Lord 
Loudon  on  the  30th  of  September,  1641.  A 
genuine  charter,  dated  four  days  after  the  pre- 
tended charter,  was  witnessed  by  James,  Marquess 
of  Hamilton.  A  significant  circumstance  was 
that  in  the  catalogue  of  the  Scottish  chancellors, 
appended  to  Spottiswood's  History  and  other 
works,  no  mention  is  made  of  thq  interval  between 
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the  resignation  of  the  Archbishop  of  St.  Andrew's 
and  the  appointment  of  the  Earl  of  Loudon.  In 
the  margin  of  the  excerpt  was  a  reference  to  the 
register  of  the  Great  Seal  Book  57,  in  the  following 
form,  "  Reg.  Mag.  Sig.  lib.  57  ;  "  but  it  was  proved 
that  this  mode  of  marking  and  reference  did  not 
commence  until  1806,  when  the  registers  were  re- 
bound, in  order  that  they  should  have  one  title ; 
and  that  previously  to  that  time  the  title  of  those 
documents  was,  "  Charters,  book  i.,  book  ii.,"  and 
so  on.  In  the  supposed  excerpt  the  son  of  the  first 
earl  was  styled  **  nostro  consangutjieo,'^  a  mode  ot 
address  never  adopted  in  old  charters  in  regard  to  a 
commoner ;  and  there  were  other  internal  incongrui- 
ties. This  document  consisted  of  several  leaves 
stitched  together,  which  were  of  a  brown  colour — as 
well  under  the  stitching  as  where  open  ;  whereas  if 
the  stitching  had  been  old,  the  part  of  the  paper  not 
exposed  to  the  atmosphere  would  have  been  whiter 
than  the  rest.  Around  the  margin  of  this  excerpt  were 
drawn  red  lines ;  but  it  was  proved  by  official  persons 
familiar  with  the  extracts  of  the  period,  that  such  lines 
were  not  introduced  into  the  Chancery  Office  till 
about  1780.  A  series  of  anachronisms  conclusively 
disproved  the  authenticity  of  several  other  documents 
adduced  by  the  prisoner  in  support  of  his  claim. 
One  of  those  documents  was  a  copper-plate  map 
of  Canada  by  Guillaume  de  I'lsle,  "  Premier  Geo- 
graphe  du  Roi,  avec  privilege  pour  vingt  ans,'* 
bearing  the  date  of  1703;  on  the  back  of  which, 
amongst  other  supposed  attestations,  were  a  note 
purporting  to  be  in  the  handwriting  of  Flechier, 
Bishop  of  Nismes,  dated  the  3rd  of  June,  1707,  and 
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another  note  purporting  to  be  in  the  handwriting  of 
Fenelon,  Archbishop  of  Cambray,  of  the  date  of  the 
i6th  of  October,  1707.  It  was  proved  that  Del'Isle 
was  not  appointed  geographer  to  the  king  until  the 
24th  of  August,  1718.  In  all  of  De  I'lsle's  editions 
of  his  map  the  original  date  of  1703  was  preserved 
as  the  commencement  of  his  copyright,  but  on  any 
change  of  residence  or  of  designation,  he  made  a 
corresponding  change  in  the  original  copper-plate 
from  which  all  successive  issues  of  the  map  were 
engraved,  and  it  was  proved  by  a  scientific  witness 
that  the  title  of  De  I'Isle  had  been  actually  altered 
on  the  copper-plate  of  the  map  since  1718.  It  was 
also  proved  that  Flechier  died  in  171 1  (the  letters- 
patent  for  the  installation  of  his  successor  in  the 
bishopric  of  Nismes  being  produced,  bearing  date  the 
26th  of  February  in  that  year),  and  that  Fenelon  died 
on  the  7th  of  January,  1715.  Of  course  a  map  issued 
prior  to  1718  could  not  refer  to  his  appointment  of 
geographer  to  the  king,  and  any  attestation  of  the 
date  of  1 707,  or  by  a  person  who  died  before  1 7 1 8,  to 
a  map  containing  a  recognition  of  that  appointment 
must  of  necessity  be  spurious.  The  forger  of  the 
map  must  have  been  ignorant  of  the  fact  that  De 
risle  was  not  appointed  geographer  to  the  king  until 
1718,  and  misled  by  the  date  of  1703  upon  his 
maps  ;  so  difficult  is  it  to  preserve  consistency  in  an 
attempt  to  impose  by  means  of  forgery.  The  very 
ink  with  which  some  of  the  pretended  attestations 
were  made  was  not  the  usual  ink  of  the  period, 
but  a  modern  composition  made  to  imitate  ink 
aged  by  time.  There  were  other  strong  grounds 
for   impugning  the  genuineness  of  these   various 
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documents,  which  the  jury  unanimously  found  to 
be  forged  (/>). 

It  was  observed  by  Lord  Chief  Baron  Macdonald, 
that  there  is  nothing  which  we  are  so  Httle  in  the 
habit  of  doing  as  measuring  with  any  degree  ot 
correctness  small  portions  of  time  ;  and  that  if  any- 
one were  to  examine  with  a  watch  which  marks  the 
seconds,  how  much  longer  a  space  of  time  a  few 
seconds  or  a  few  minutes  really  are  than  people  in 
general  conceive  them  to  be,  they  would  be  surprised ; 
but  that  in  general,  when  we  speak  of  a  minute,  or  an 
instant,  we  can  hardly  be  understood  to  mean  more 
than  that  it  was  a  very  short  space  of  time  {q). 
Nevertheless  it  is  sometimes  of  the  highest  import- 
ance accurately  to  fix  the  exact  time  of  the  occurrence 
of  an  event,  and  a  difference  of  even  a  few  minutes 
may  be  of  vital  moment.  This  frequently  happens 
in  cases  where  the  defence  is  that  of  an  alibi.  On 
a  charge  of  murder,  where  the  defence  was  of  that 
nature,  and  it  was  essential  to  fix  the  precise  times 
at  which  the  prisoner  had  been  seen  by  the  several 
witnesses  soon  after  the  fatal  event  which  was  the 
subject  of  investigation,  the  object  was  satisfactorily 
effected  by  a  comparison  made  by  an  intelligent 
witness  on  the  same  day,  of  the  various  timepieces 
referred  to  by  the  several  witnesses,  with  a  public 
clock ;  thus  affording  the  means  of  reducing  the 

{p)  See  Report  of  the  Trial  by  Archibald  Swinton  (3  Swinton  Just. 
Rep.  Sc);  another  report  by  William  TurnbuU  ;  Remarks  on  the  Trial, 
by  an  English  Lawyer;  i  Townsend's  Modern  State  Trials,  403; 
and  I  Dickson's  Law  of  Evidence  in  Scotland,  §  289,  p.  173. 

(^)  /vV.iv.  Patch,  Gurney's  Report,  171  ;  see  pp.  442-446,  infra. 
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times  as  spoken  to  by  them  to  a  common  standard  (r). 
Post-office  marks  are  often  of  great  importance  in 
fixing  disputed  dates ;  but  the  defective  manner  in 
which  they  are  impressed  frequently  renders  them 
useless,  and  this  has  been  from  time  to  time  the 
subject  of  judicial  animadversion  (s). 

Scientific  testimony  grounded  on  the  state  of 
wounds  and  injuries  to  the  human  body,  or  on  its 
condition  of  decay,  is  frequently  employed  indirectly 
in  the  solution  of  questions  of  time  ;  but  cases  ot 
this  nature  belong  to  the  department  of  medical 
jurisprudence. 

(r)  Rex  V.  Thornton,  see  pp.  293-298,  infra. 

(j)  By  Lord  Campbell,  L.CJ.,  in  Reg.  v.  Palmer,  see  pp.  394-403, 
infra  ;  and  by  the  Lord  Justice  Clerk  in  Reg.  v.  Madeleine  Smith,  see 
PP-  358-367>  infra. 


(     249     ) 


CHAPTER    V. 

EXCULPATORY     PRESUMPTIONS     AND     CIRCUMSTANTIAL 
EVIDENCE. 

The  law  of  England  recognizes  several  conclu- 
sive presumptions  {juris  et  de  jure),  which  create 
entire  or  partial  exemption  from  criminal  responsi- 
bility ;  for  instance,  that  an  infant  under  the  age  of 
seven  years  cannot  be  guilty  of  crime,  and  that,  as 
to  certain  offences  connected  with  physical  develop- 
ment, a  minor  under  the  age  of  fourteen  years  shall 
be  conclusively  presumed  to  be  incapable  of  com- 
mitting them,  no  evidence  being  admissible  to  the 
contrary  {a).  Such  also  is  the  presumption  that 
offences  committed  by  the  wife  in  the  presence  of  her 
husband  shall,  with  certain  exceptions,  be  considered 
to  have  been  committed  by  his  coercion  {b).  But 
the  presumptions  which  concern  the  subject  of  this 
essay  are  of  a  different  kind,  consisting  mainly  of 
propositions  drawn  from  well-digested  experience, 
grounded  upon  considerations  of  natural  equity,  and 
framed  for  the  purpose  of  securing  a  candid  con- 
struction of  the  actions  and  motives  of  our  fellow- 
men.  They  are  in  truth  but  particular  enunciations 
of  strict  justice.  An  enumeration  of  some  of  the 
principal  of  these  presumptions  will  form  the  subject 
of  this  Chapter. 

{a)  I  Hale's  P.  C.  chs.  3  and  58  ;  4  Bl.  Comm.  chs.  2  and  15. 
{b)  I  Hale's  P.  C.  c.  7  ;  4  Bl.  Comm.  c.  2. 
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1.  In  the  investigation  and  estimate  of  incrimi- 
nating evidence  there  is  an  antecedent  prima  facie 
presumption  in  favour  of  the  innocence  of  the  party 
accused  ;  which  must  prevail  until  it  be  destroyed 
by  such  a  countervailing  amount  of  legal  evidence 
of  guilt  as  is  calculated  to  produce  the  opposite 
belief  (c).  It  must  be  admitted  that  in  the  aggre- 
gate, the  number  of  convictions  vastly  exceeds  that 
of  acquittals,  and  that  the  probability  is  that,  in  a 
given  number  of  cases,  far  the  greater  number  of  the 
parties  accused  are  guilty  ;  but  according  to  all 
judicial  statistics,  and  under  every  system,  a 
considerable  proportion  of  the  persons  put  upon 
trial  are  legally  innocent.  In  any  particular  case, 
therefore,  the  party  may  not  be  guilty,  and  it  is 
impossible,  without  a  violation  of  every  principle  of 
justice,  to  act  upon  the  contrary  presumption  of  a 
superior  probability  of  guilt.  It  is  therefore  a 
settled  and  inviolable  principle,  that  till  the  contrary 
be  proved,  the  accused  shall  be  considered  as  legally 
innocent,  and  that  his  case  shall  receive  the  same 
dispassionate  and  impartial  consideration  as  if  he 
were  really  so. 

2.  It  would  be  foreign  to  the  subject  of  this  essay 
to  discuss  the  considerations  which  affect  the 
credibility  of  evidence  in  general,  such  as  the 
integrity,  disinterestedness,  and  ability  of  the 
witnesses,  the  consistency  of  their  testimony,  its 
conformity  with  experience,  and  its  agreement  with 


[c)  See  the  language  of  Lord  Gillies  in  Rex  v.  M^Ktnley,  33  State 
Trials,  275,  506. 
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collateral  circumstances, — since  these  considera- 
tions apply  to  circumstantial  only  in  common  with 
all  other  testimonial  evidence.  It  has  been 
profoundly  observed,  that  of  all  the  various 
sources  of  error,  one  of  the  most  copious  and  fatal 
is  an  unreflecting  faith  in  human  testimony  (d) ;  and 
it  is  obvious  that  all  reasoning  upon  the  relevancy 
and  effect  of  circumstantial  evidence  presupposes  its 
truth.  Such  evidence,  however,  necessarily  partakes 
of  the  infirmities  incidental  to  all  human  testimony  ; 
and  experience  has  abundantly  shown  that  facts  ap- 
parently of  the  most  convincing  character  have 
been  fabricated  and  supported  by  false  testimony. 
Every  consideration,  therefore,  which  detracts  from 
the  credibility  of  evidence  in  the  abstract,  applies  to 
evidence  which  is  indirect  and  inferential.  In  such 
cases,  falsehood  in  any  particular  more  or  less 
necessarily  throws  discredit  upon  every  part  of  a 
complainant's  statement.  Hence,  since  facts  can 
never  be  mutually  inconsistent,  or,  as  it  has  been 
well  expressed,  "  one  truth  cannot  contradict 
another"  (e),  circumstantial  evidence  frequently 
affords  the  means  of  evincing  the  falsehood  of 
direct  and  positive  affirmative  testimony,  and  even 
of  disproving  the  existence  of  the  corpus  delicti 
itself,  by  manifesting  the  incompatibility  of  that 
testimony  with  surrounding  and  concomitant  circum- 
stances, of  the  reality  of  which  there  is  no  doubt  (/). 
Sir  Matthew  Hale  mentions  a  very  remarkable 
case,   where    an   elderly   man   was    charged  with 

(</)  I  Stewart's  Collected  Works,  247. 

{e)  Locke  on  the  Hum.  Underst.  b.  iv.  c.  20,  s.  8. 

(/■)  Best  on  Presumptions  (ed.  1844),  pp.  254-256. 
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a  criminal  assault  upon  a  young  girl  of  fourteen 
years  of  age,  but  it  was  proved  beyond  all  doubt, 
that  a  physical  infirmity  rendered  the  perpetration 
of  the  crime  alleged  utterly  impossible  {g}.  The 
prosecutrix  of  an  indictment  against  a  man  for 
administering  arsenic  to  her,  to  procure  abortion, 
deposed  that  he  had  sent  her  a  present  of  tarts  of 
which  she  partook,  and  that  shortly  afterwards  she 
was  seized  with  symptoms  of  poisoning.  Amongst 
other  inconsistencies,  she  stated  that  she  had  felt  a 
coppery  taste  in  the  act  of  eating,  which  it  was 
proved  that  arsenic  does  not  possess  ;  and  from  the 
quantity  of  arsenic  in  the  tarts  which  remained  un- 
touched, she  could  not  have  taken  above  two  grains, 
while  after  repeated  vomitings,  the  alleged  matter 
subsequently  preserved  contained  nearly  fifteen 
grains,  though  the  matter  first  vomited  contained 
only  one  grain.  The  prisoner  was  acquitted,  and 
the  prosecutrix  afterwards  confessed  that  she  had 
preferred  the  charge  from  motives  of  jealousy  (A). 

3.  Irrespectively  of  and  apart  from  any  positive 
discrepancy  in  the  account  given  by  a  complainant, 
there  is  a  consistency  of  deportment  and  conduct, 
which  is  essentially  characteristic  of  truth  and 
honesty,  and  the  absence  of  which  necessarily 
detracts  from  the  credit  of  such  evidence,  and 
therefore  tends  to  create  a  counter-presumption. 
We  reasonably  expect  to  discover  in  the  dejueanour 
of  a  person  who  has  just  reason  to  complain  ot 

ijr)  I  Hale  P.  C.  c.  58. 

{h)  Rex  V.    Whalley,   York   Spring  Assizes,   1821  ;    Christison  on 
I'oisons,  4th  ed.  p.  106. 
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personal  injury  or  violated  honour  or  right,  prompt 
and  unequivocal  indications  of  that  sense  of  wrong 
and  insecurity  which  such  acts  of  violence  or  wrong- 
doing are  calculated  instinctively  to  arouse  in  the 
mind  of  the  injured  person.  Sir  Matthew  Hale,  in 
reference  to  one  of  the  greatest  of  human  outrages, 
says,  "  If  she  (i.e.  the  woman  complaining)  con- 
cealed the  injury  for  any  considerable  time  after 
she  had  opportunity  to  complain  ;  if  the  place 
where  the  fact  was  supposed  to  be  committed  were 
near  to  inhabitants,  or  common  recourse  or  passage 
of  passengers,  and  she  made  no  outcry  when  the 
fact  was  supposed  to  be  done,  when  and  where  it  is 
probable  she  might  be  heard  by  others  ;  these  and 
the  like  circumstances  carry  a  strong  presumption 
that  her  testimony  is  false  or  feigned"  (i).  These 
cautionary  considerations  are  as  cogent  and  as 
much  needed  at  the  present  day  as  when  they  were 
written,  and  are  applicable  with  more  or  less  force 
to  accusations  of  every  description ;  but  they  are 
more  especially  weighty  and  pertinent  in  reference 
to  the  particular  crime  referred  to,  of  which  the 
learned  author  has  said,  that  "  it  is  an  accusation 
easily  to  be  made,  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused,  though 
never  so  innocent "  (k).  Such  cases,  he  further 
observes,  are  not  uncommon,  and  he  has  related 
the  particulars  of  two  cases,  where,  though  the 
charges  were  groundless,  the  parties  with  difficulty 
escaped.  "  I  only  mention  these  instances,"  said 
that  upright  judge,  "  that  we  may  be  the  more 
cautious   upon   trials   of  offences   of  this   nature, 

(0  1  Hale,  P.  C.  ch.  58.  {k)  Ibid. 
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wherein  the  court  and  jury  may  with  so  much  ease 
be  imposed  upon  ;  without  great  care  and  vigilance, 
the  heinousness  of  the  offence  many  times  trans- 
porting the  judge  and  jury  with  so  much  indigna- 
tion, that  they  are  over-hastily  carried  to  the  con- 
viction of  the  person  accused  thereof,  by  the  con- 
fident testimony  sometimes  of  maHcious  and  false 
witnesses"  (/).  False  charges  of  this  kind  have 
unhappily  been  too  common  and  too  successful  in 
all  ages.  The  social  consequences  of  female  dis- 
honour are  so  deadly,  and  the  inducements  to 
falsehood  and  revenge  so  peculiar  and  so  powerful, 
that  there  is  no  class  of  cases  in  which  it  is  more 
important  to  obtain  an  exact  knowledge  of  the 
motives  and  character  of  the  complainant.  For 
these  reasons  great  latitude  of  cross-examination  is 
permitted  in  cases  of  this  kind,  and  it  is  competent 
to  the  prisoner  to  give  evidence  not  only  of  the 
prosecutrix's  general  bad  character,  but  also  of 
previous  acts  of  immorality  committed  with  him- 
self; with  regard,  however,  to  other  particulars  of 
alleged  misconduct,  such  as  alleged  acts  of 
immorality  with  other  men,  the  general  rule  holds 
good  that  the  prosecutrix's  answers  on  cross- 
examination  cannot  be  contradicted  {m). 

4.  Nor  is  the  danger  of  false  accusation  confined 
to  the  particular  class  of  off"ences  which  has  been 

(/)  I  Hale  P.  C.  ch.  58. 

{m)  Re^.  V.  Hohnes,  L.  R.  1  C  C.  R.  334  ;  Reg.  v.  Riley,  18  Q.  B.  D. 
481.  See  I  Taylor's  Law  of  Evidence,  loth  ed.  (1906)  282,  2  ibid. 
1043,  1044;  Roscoe's  Digest  of  Criminal  Evidence,  13th  ed.  (1908), 
730  ;  and  Archbold's  Criminal  Pleading,  24th  ed.  (1910)  1009,  where 
the  subject  '5  fpHy  discussed  and  the  cases  collected. 
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Specially  adverted  to.  Inducements  to  prefer  false 
charges  may  operate  with  greater  or  less  force  with 
regard  to  accusations  of  every  kind.  Two  women 
were  capitally  convicted  of  robbing  a  young  girl 
named  Canning,  and  afterwards  confining  her 
under  circumstances  of  great  cruelty  for  twenty- 
nine  days  without  sustenance,  except  a  quartern 
loaf  and  a  pitcher  of  water.  Public  odium  was 
intensely  excited  against  the  prisoners,  and  they 
very  narrowly  escaped  execution  (n),  and  yet  it  was 
clearly  ascertained  that  the  charge  was  a  fabrica- 
tion in  order  to  conceal  the  prosecutrix's  mis- 
conduct during  the  period  of  her  absence  from  her 
master's  house.  Canning  was  afterwards  convicted 
of  perjury,  and  sentenced  to  be  transported;  and 
upon  her  trial  thirty-eight  witnesses,  most  of  them 
unconnected  with  each  other,  spoke  to  the  identity 
of  one  of  her  unfortunate  victims,  and  proved  a 
circumstantial  alibi  on  her  part  (o).  Nine  persons 
were  convicted  on  a  charge  of  conspiring  to  carry 
off  from  the  house  of  her  guardian  a  young  lady  ot 
seventeen  years  of  age,  in  order  to  procure  her 
clandestine  marriage  with  a  young  man  of  low 
condition  for  whom  she  had  formed  an  attachment, 
and  with  whom  she  had  indulged  in  vulgar 
familiarities.  She  gave  her  testimony  in  a  manner 
apparently  so  artless  and  ingenuous  that  she  greatly 
prepossessed  the  judge,  and  so  favourably  impressed 
the  jury  that  they  stopped  the  prosecutor's  counsel 
when  about  to   reply,   and   returned   a  verdict  of 

(«)  J?ex  V.  Squire%  and  Wells,  19  State  Trials,  261-275. 
{0)  Rex  V.  Canning,  ig  State  Trials,  283,  667 ;  and  see  Lawrence's 
I^ife  of  Fielding,  p.  320, 
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guilty  (/>).  Her  story  was  nevertheless  discovered 
to  be  a  fabrication,  for  the  purpose  of  extricating 
herself  from  the  shame  of  her  levity  and  mis- 
conduct, and  she  as  well  as  a  witness  who  had 
corroborated  her  story  were  afterwards  convicted 
of  perjury  (^).  Miscreants,  and  among  them  even 
the  inferior  ministers  of  the  law,  have  concocted 
and  procured  the  commission  of  robbery  and  other 
crimes  for  the  purpose  of  obtaining  the  pecuniary 
rewards  formerly  given  by  Act  of  Parliament  for 
the  apprehension  and  conviction  of  offenders  (r). 

It  is  frequently  therefore  of  the  highest  import- 
ance to  investigate  the  motives  of  the  complainant, 
and  to  ascertain  whether  they  are  such  as  may 
have  led  to  the  institution  of  a  false  charge.  The 
just  course  of  inquiry  in  such  circumstances  was 
thus  laid  down  by  Mr.  Justice  Cresswell.  "  The 
jury,"  he  said,  "  had  nothing  to  do  with  the 
prosecutor's  motives  except  so  far  as  if  it  should 
appear  that  there  was  any  motive  for  the  prosecu- 
tion of  an  unworthy  character  made  out,  it  would 
then  be  their  duty  to  watch  such  a  case  much  more 
narrowly  than  one  in  which  no  such  motive  appeared. 
Even  in  that  case,  however,  if  the  evidence  satisfied 

(;))  Rexv.  Bowditch  and  others,  Dorchester  Summer  Assizes,  1818, 
coram  Park,  J.,  Shorthand  Rep. 

{q)  Rex  V.  Whitby,  and  Rex  v.  Glenn,  K.  B.  Guildhall,  October, 
1820.  It  may  fairly  be  added  that  women,  when  they  do  lie,  generally 
do  it  much  more  artistically  than  men — a  fact  which  makes  caution 
and  vigilance  the  more  necessary  in  cases  of  this  kind. 

(r)  Rex  V.  M'' Daniel  and  others,  Foster's  Cr.  L.  121  ;  Rex  v. 
Vau^han  and  others,  O.  B.  Sessions  Papers,  Sept.  18 16,  374  ;  Reg.  v. 
Delahunt,  Dublin,  1842 ;  cited  in  Best  on  Evidence,  loth  ed.  (1906) 
§  468,  p.  386. 
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them  of  the  truth  of  the  charge,  they  had  no  right 
to  look  at  the  motives  that  had  induced  the  prose- 
cutor to  prefer  it,  but  were  bound  to  say  that  the 
accused  person  was  guilty  "  (s). 

5.  A  presumption  of  innocence  may  be  created  by 
the  language,  conduct,  and  demeanour  of  the  party 
charged  with  crime  :  and  it  is  upon  this  principle 
that  the  ingenuous  and  satisfactory  explanation  of 
circumstances  of  suspicion  always  operates  in  favour 
of  the  accused.  Mr.  Justice  Erie  said  he  thought  it 
was  extremely  important,  as  much  for  the  protection 
of  innocence  as  for  the  discovery  of  guilt,  that  the 
accused  should  have  an  opportunity  of  making  a 
statement  (t),  and  the  Lord  Justice  Clerk,  Lord 
Mackenzie,  in  a  Scotch  case,  said  that  the  declara- 
tion of  a  prisoner,  if  fairly  given,  and  founded  in 

(j)  ^^^.  V.  Gy/«,34C.C.  C.  Sess.  Pap.725  (1851).  Thesummingupis, 
of  course,  not  to  be  found  in  the  Sessions  Papers.  The  extract  was 
taken  from  the  contemporary  report  in  TAe  Times.  A  curious 
illustration  of  the  text  occurred  at  Chester  Autumn  Assizes,  1886. 
A  man  was  tried  for  an  offence  under  sect.  4  of  the  Criminal  Law 
Amendment  Act,  1885.  The  principal  witness  against  him  was  the 
mother  of  the  girl,  who  had  caught  him  in  the  act,  but  the  transaction 
had  occurred  more  than  a  year  before.  The  judge  inquired  why  it 
was  that  the  charge  was  not  made  at  the  proper  time.  "  I  had  pity 
upon  him,"  was  the  answer,  "  because  he  was  an  orphan."  The  orphan 
was  forty  years  of  age,  and  as  he  had  not  ceased  to  be  an  orphan, 
further  questions  were  asked,  and  it  turned  out  that  the  prisoner  had  gone 
lately  to  the  mother's  house  and  enjoyed  her  hospitality  over  a  cup  of 
tea.  He  accidentally  cracked  a  teapot,  for  which  she  wanted  a 
shilling  from  him,  which  he  refused  to  pay,  whereupon  the  accusation 
was  made.  It  was  perfectly  true  and  the  prisoner  admitted  it,  but  that 
cracked  teapot  and  his  reluctance  to  pay  a  shilling  cost  him  some 
months  of  imprisonment.  Re^.  v.  Joseph  Roberts,  October  27th,  1886, 
coram  Wills,  J. 

(/)  Reg.  V.  Baldry,  21  L.  J.  M.  C.  130 ;  2  Den.  C.  C.  430. 
C.E.  S 
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truth,  often  had  a  very  favourable  effect  (u).     It  is 
evident,   however,  that    this  kind    of  presumption 
must   be    attended    with   much    uncertainty,    and 
in  its   application   requires  the   exercise    of  great 
circumspection.     The  deportment  of  innocence  may 
be  simulated  ;  there  are  prisoners  whose  acting  is 
perfect — and  on  the  other  hand,  it  may  sometimes 
be    difficult    if    not    impracticable    to    determine 
what   is   the   natural  and  suitable  conduct  to  be 
expected  from  a  person  influenced  by  the  pressure 
of  an    accumulation    of    circumstances,    at    once 
threatening    and    fallacious.       It    is    certain    that 
innocent  persons  have  drawn  upon  themselves  the 
punishment  of  crime  by  conduct  apparently  consis- 
tent only  with  guilt,  but  which  has  been  resorted  to 
as  likely  to   divert  or  repel  unjust   suspicion  ;  of 
which  an  instructive  case  is  mentioned  by  Lord 
Coke  (a:).     "  In  the  county  of  Warwick,"  says  he, 
"there  were  two  brethren  ;  the  one  having  issue  a 
daughter,  and  being  seized  of  lands  in  fee,  devised 
the  government  of  his  daughter  and  his  lands  until 
she  came  to  her  age  of  sixteen  years,  to  his  brother, 
and  died.     The  uncle   brought  up  his  niece  very 
well  both  at  her  book  and  needle,  etc.,  and  she  was 
about  eight  or  nine  years  of  age  ;  her  uncle  for  some 
offence  correcting  her,  she  was  heard  to  say,  '  Oh  ! 
good  uncle,  kill  me  not !  '     After  which  time  the 
child,  after  much  inquiry,  could  not  be  heard  of, 
whereupon  the  uncle,  being  suspected  of  the  murder 
of  her,  the  rather  for  that  he  was  her  next  heir,  was 
upon  examination,  anno  8  Jac.  Regis,  committed  to  the 

(«)  AV.r  V.  IVishari,  i  Symc,  Just.  Rep.  App.  No.  i,  at  p.  22. 
(.r)  Coke's  3rd  Inst.,  c.  104,  p.  232. 


CHAP,  v.]         EXCULPATORY    PRESUMPTIONS.  259 

gaol  for  suspicion  of  murder;  and  was  admonished  by 
the  justices  of  assize  to  find  out  the  child,  and  there- 
uponbailed  him  untilthe  next  assizes.  Againstwhich 
time,  for  that  he  could  not  find  her,  and  fearing  what 
would  fall  out  against  him,  took  another  child  as 
like  unto  her  both  in  person  and  years  as  he  could 
find,  and  apparelled  her  like  unto  the  true  child, 
and  brought  her  to  the  next  assizes  ;  but  upon  view 
and  examination  she  was  found  not  to  be  the  true 
child  ;  and  upon  these  presumptions  he  was  indicted 
and  found  guilty,  had  judgment,  and  was  hanged. 
But  the  truth  of  the  case  was,  that  the  child,  being 
beaten  overnight,  the  next  morning,  when  she  should 
go  to  school,  ran  away  into  the  next  county ;  and 
being  well  educated  was  received  and  entertained  of 
a  stranger ;  and  when  she  was  sixteen  years  old,  at 
which  time  she  should  come  to  her  land,  she  came 
to  demand  it,  and  was  directly  proved  to  be  the 
true  child.  Which  case,"  the  learned  author  adds, 
"  we  have  reported  for  a  double  caveat ;  first  to 
judges,  that  they  in  case  of  life  judge  not  too  hastily 
upon  bare  presumption,  and  secondly  to  the  innocent 
and  true  man,  that  he  never  seek  to  excuse  himself 
by  false  or  undue  means,  lest  thereby  he,  offending 
God  (the  author  of  truth),  overthrow  himself  as  the 
uncle  did."  From  the  foregoing  considerations  it 
follows  that  our  judgments  in  regard  to  the  conduct 
of  parties  under  accusation  for  crime  must  occasion- 
ally be  modified  by  allowances  for  human  weakness 
and  inconsistency,  which  can  in  no  degree  be 
admitted  as  qualifying  the  obligation  of  entire 
truthfulness  and  consistency  justly  exacted  from 
those  who  voluntarily  become  the  accusers  of  others. 

s  2 
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6.  A  presumption  in  favour  of  innocence  naturally 
arises  from  the  absence  of  all  apparent  inducement 
to  the  commission  of  the  imputed  offence.  But 
the  investigation  of  human  motives  is  often  a 
matter  of  great  difficulty,  from  their  latency  or 
remoteness;  and  experience  shows  that  aggravated 
crimes  are  sometimes  committed  from  very  slight 
causes,  and  occasionally  even  without  any  apparent 
or  discoverable  inducement.  This  particular  pre- 
sumption would  therefore  seem  to  be  applicable 
only  to  cases  where  the  guilt  of  the  individual  is 
involved  in  doubt ;  and  in  such  cases  juries  are  apt  to 
attach  considerable  importance  to  the  presence  or 
absence  of  ascertainable  motive.  Where  a  nurse 
was  charged  with  the  murder  of  a  woman  by  poison, 
it  was  shown  that  the  deceased  and  two  other 
members  of  the  family  had  died  of  strychnine  and 
morphia  while  under  the  prisoner's  care :  that  the 
prisoner  had  access  to  both  these  poisons,  and  that 
the  attacks  and  death  followed  on  the  patient  receiv- 
ing food  or  medicine  from  her.  No  motive  could  be 
suggested,  and  the  jury  found  that  the  prisoner 
had  administered  morphia  to  the  deceased,  but 
with  what  intent  there  was  no  evidence  to  show. 
She  was  acquitted  (y).  The  question  of  intent  is, 
however,  seldom  raised  in  so  direct  a  form,  and  it 
is  still  less  often  that  such  a  verdict  is  likely  to  be 
returned.  Probably  the  records  of  criminal  trials 
would  be  searched  in  vain  for  anything  like  it. 
Nor  is  it  easy  to  understand  why  a  verdict  of  man- 

(_y)  J^eg-.  V.  Wilmot,  Leeds  Winter  Assizes,  1881,  coram  Manisty,  J. 
See  TimeSy  Feb.  loth  and  nth.  As  to  the  distinction  between  motive 
and  intention,  see  pp.  54,  58,  supra. 
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slaughter  should  not  have  been  returned  on  the 
ground  of  careless  or  ignorant  administration  of  a 
deadly  poison.  As  a  general  rule,  if  a  person  com- 
mits an  act  wrong  in  itself,  and  of  which  the 
mischievous  consequences  are  perfectly  well  known, 
it  is  a  safe  conclusion,  and  one  generally  adopted 
by  reasonable  people,  that  he  intended  that  those 
consequences  should  follow.  If  so,  it  is  immaterial 
what  the  motive  was,  or  whether  there  was  any 
motive  at  all.  It  is  conceivable  that  a  man  might 
kill  another  deliberately  and  intentionally  because 
he  thought  it  better  on  the  whole,  either  for  the 
victim  himself  or  for  society  at  large,  that  he 
should  die  rather  than  live.  Such  a  motive  would 
not  save  the  slayer  from  conviction,  nor  would 
necessarily  the  mere  absence  of  an  assignable 
motive. 

7.  An  accused  person's  motives,  even  where 
they  are  unquestionably  of  a  criminal  character, 
may  nevertheless  be  susceptible  of  different  inter- 
pretations, and  indicative  of  very  different  degrees  of 
moral  and  legal  turpitude.  Concealment  of  the 
death  of  an  illegitimate  child  and  the  clandestine 
disposal  of  its  body,  for  instance,  may  be  accounted 
for  either  by  a  purpose  to  suppress  evidence  of  a 
murder,  or  merely  by  the  desire  of  preserving  the 
reputation  of  female  chastity.  Where  a  woman 
was  indicted  jointly  with  her  husband  for  receiving 
stolen  property  knowing  it  to  have  been  stolen,  and 
it  appeared  that  she  had  dealt  with  it  and  ultimately 
destroyed  it,  it  was  held  to  be  a  question  for  the 
jury  whether  she  had  so  received  and  dealt  with  it 
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to  aid  him  in  turning  it  to  profit,  or  merely  to  con- 
ceal his  guilt  or  screen  him  from  the  conse- 
quences (z).  So  where  a  wife  attempted  to  break 
up  coining  implements  at  the  time  of  her  husband's 
apprehension,  it  was  held  that  her  conduct,  it 
prompted  by  the  desire  of  screening  him,  was  no 
evidence  of  a  guilty  possession  (a).  And  where  a 
man  and  his  wife  were  found  guilty  of  wounding  a 
person  with  intent  to  disfigure  him  and  to  do  him 
grievous  bodily  harm,  but  the  jury  found  that  the 
wife  acted  under  the  coercion  of  the  husband  and 
did  not  personally  inflict  any  violence  on  the  pro- 
secutor, it  was  held  by  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved  that  the 
conviction  against  the  wife  could  not  be  sup- 
ported {b).  In  all  such  cases,  every  sound  principle 
of  interpretation  and  judgment  requires  that  in  the 
absence  of  contrary  proof  the  act  shall  be  referred 
to  the  operation  of  the  least  guilty  motive  (c).  Of 
this  evident  principle  of  justice  the  statute  21  Jac.  I. 
c.  27  (now  happily  expunged  from  our  code),  which 
made  the  concealment  of  the  death  of  an  illegitimate 
child  by  its  mother  equivalent  to  a  conclusive  pre- 
sumption of  murder,  unless  she  could  make  proof  by 
one  witness  at  least  that  the  child  was  born  dead, 
was  a  flagrant  violation.    It  is  on  this  principle  that, 

{z)  Reg.  V.  M'Clarcns,  3  Cox,  C.  C.  425  ;  and  Reg.  v.  Brooks,  d  ib. 
148. 

{a)  Reg.  V.  Boobcr,  4  Cox,  C.  C,  272. 

{b)  Reg.  V.  Stnith  ami  wife,  8  Cox,  C.  C.  27. 

{c)  Menochius,  De  Pricsumptionibus,  lib.  v.  pr.  29,  "  Praesumptio 
judicatur  potentior  quie  est  benignior  " — another  way  of  saying  that 
guilt  must  be  proved.  Maxims,  if  unimpeachable,  are  seldom  much 
more  than  truisms,  and  arc  chiefly  useful  as  aids  to  memory. 
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when  a  special  intent  is  made  by  statute  an  essential 
ingredient  of  any  offence,  as  in  the  cases  of  assault 
with  intent  to  murder  or  to  rob,  or  to  commit 
a  felony,  or  to  prevent  lawful  apprehension  or 
detainer,  such  special  intent  must  be  proved  by 
direct  evidence  or  by  circumstances  which  neces- 
sarily or  reasonably  lead  to  the  inference  of  such 
intention.  Thus  a  charge  of  the  statutable  offence 
of  throwing  upon  or  otherwise  applying  to  any 
person  any  corrosive  fluid  or  other  destructive 
matter,  with  intent  to  burn,  maim,  or  do  some 
bodily  harm,  is  not  sustained  by  proof  of  throwing 
a  corrosive  fluid  for  the  purpose  of  burning  the 
clothes  (d).  And  on  the  trial  of  a  man  for  throwing 
a  stone  at  a  railway  carriage  with  intent  to  endanger 
the  safety  of  the  passengers,  where  it  appeared  that 
the  prisoner  threw  a  stone,  just  as  the  train  was 
starting,  at  a  passenger  against  whom  he  had 
been  much  excited,  Mr.  Justice  Erie  told  the  jury 
that  they  must  be  satisfied  that  the  intent  was  to 
inflict  some  grievous  bodily  harm,  and  the  jury  must 
decide  upon  the  facts  whether  there  had  been  such 
an  intent  (e). 

8.  The  prima  facie  presumption  in  favour  of  inno- 
cence from  the  absence  of  all  apparent  motive  is 
greatly  strengthened  where  all  inducement  to  the 
commission  of  the  imputed  crime  is  opposed  by 
strong  counteracting  motives  ;  as  where  a  party 
indicted  for  arson  with  intent  to  defraud  an  insurance 

{d)  Reg.  V.  Coppardy  Kingston  Winter  Assizes,  1855,  coram 
Crompton,  J.;  and  see  Rex  v.  Woodbiirne  and  Coke,  16  State  Trials, 

53.  73.  74. 
{e)  Reg,  V.  Rooke,  i  F.  &  F.  107. 
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office  had  furniture  on  the  premises  worth  more  than 
the  amount  of  his  insurance  (/),  or  where  a  party 
accused  of  murder  had  a  direct  interest  in  the  con- 
tinuance of  the  hfe  of  the  party  supposed  to  have  been 
murdered  {g).  A  fortiori  would  this  presumption 
seem  to  apply  where  the  life  of  the  suspected  party 
has  been  endangered,  as  the  consequence  of  the 
supposed  criminal  act ;  as  where  a  party  charged 
with  murder  by  poisoning  had  herself  partaken  of 
the  poisoned  food  (h) :  but  this  circumstance,  of 
apparently  favourable  presumption,  may  have  been 
resorted  to  as  an  artifice  to  avert  suspicion  (j), 
especially  if  the  quantity  taken  has  not  been 
sufficient  seriously  to  endanger  life. 

9.  Since  falsehood,  concealment,  flight,  and  other 
like  acts  are  generally  regarded  as  indications  ot 
conscious  guilt,  it  naturally  follows  that  the  absence 
of  these  marks  of  mental  emotion,  and  still  more  a 
voluntary  surrender  to  justice  when  the  party  had 
the  opportunity  of  concealment  or  flight  {k),  must 
be  considered  as  leading  to  the  opposite  presump- 
tion ;  and  these  considerations  are  frequently  urged 
with  just  effect,  as  indicative  of  innocence  ;  but  the 
force  of  the  latter  circumstance  may  be  weakened 
by  the  consideration  that  the  party  has  been  the 
object  of  diligent   pursuit  (/),  or  that,  as  said  by 

(/)  Rexv.  Bingham,  Horsham  Spring  Assizes,  181 1. 

{g)  Rex  V.  Downing,  pp.  289-291,  i7ifra. 

{h)  Reg.  V.  Hmukins,  Stafford  Sum.  Ass.,  1839.  (0  -^^-^  v.  Wescombe, 
Exeter  Sum.  Ass.,  1B39,  and  Rex  v.  Naiin  and Ogilvie  (19  State  Trials, 
1235,  1284),  p.  139,  supra  ;  and  see  Rex  v.  Fenning,  p.  354,  infra. 

{k)  Menochius,  De  Pra^sumptionibus,  lib.  v.  pr.  48. 

{!)  Rex  V.  Glen,  Syme's  Justiciary  Reports,  266,  277. 
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Lord  Campbell,  though  he  may  have  abstained 
from  flight  from  a  sense  of  innocence,  he  may  have 
done  so  from  thinking  that,  from  the  course  he  had 
taken,  nothing  would  be  discovered  against  him  (m). 
It  must  be  also  remembered,  that  flight  and  other 
similar  indications  of  fear  may  be  referable,  not  to 
the  precise  offence  charged  but  to  other  circum- 
stances, as  to  disordered  affairs  (n),  or  to  guilt  ot 
another  and  less  penal  character  than  that  involved 
in  the  particular  charge  (o).  This  view  was  urged, 
but  without  success,  in  the  case  above  mentioned  of 
the  Goat  Fell  murder,  where  the  prisoner's  flight 
and  the  concealment  of  the  body  undoubtedly  gave 
rise  to  grave  inculpatory  presumptions  (/?). 

10.  As  is  the  case  with  other  presumptions,  so 
the  inference  of  guilt  from  the  recent  possession  ot 
stolen  property  may  be  rebutted  by  circumstances 
which  create  a  counter-presumption  :  as  where  the 
charge  is  of  stealing,  and  the  property  is  found  in  the 
prisoner's  possession,  but  other  concomitant  facts 
render  it  more  probable  that  some  other  person 
was  the  thief.  Therefore,  where,  on  the  trial  of  a 
mother  and  her  two  sons  for  sheepstealing,  it  was 
proved  that  the  carcass  of  a  sheep  was  found  in 

(m)  Reg.  V.  Palmer,  Shorthand  Report,  at  p.  310.  See  pp.  394-403) 
iti/ra.  It  must  also  be  borne  in  mind  that  at  the  present  day,  with 
extradition  treaties  covering  almost  the  whole  of  the  civilized  world, 
permanent  escape  is  extremely  difficult. 

(«)  See  Rex  v.  Crossficld^  26  State  Trials,  i,  216-218. 

(0)  Rexv.  Schofieldy  31  State  Trials,  1035,  ^^^^  '■>  ^""^  see  the  language 
of  Tindal,  L.C.J.,  in  Reg.  v.  Frost,  Gurney's  Rep.  766;  and  of  the 
Lord  Justice  Clerk  Boyle,  in  Reg.  v.  Hunter  atid  others.  Court  of 
Justiciary,  Jan.,  1S38,  Shorthand  Report,  368. 

{P)  Reg.  V.  Laurie,  supra,  pp.  135-136. 
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the  house  of  the  mother,  it  was  considered  that  the 
presumption  arising  from  the  possession  of  the 
stolen  property  immediately  after  the  theft  was 
rebutted  so  far  as  respected  her  by  the  circum- 
stance that  male  footsteps  only  were  found  near  the 
spot  from  which  the  sheep  had  been  stolen  {q).  A 
woman  was  tried  for  the  larceny  of  five  saws  which 
had  been  stolen  from  the  workshop  of  a  hat-block 
turner  during  the  night.  There  was  a  hole  in  the 
building  large  enough  for  a  person  to  have  crept 
through  it.  On  the  following  day  she  pledged  two 
of  the  saws  with  a  pawnbroker  in  the  neighbour- 
hood. On  the  following  night,  the  house  of  the 
prosecutor  was  broken  open  and  a  number  of 
articles  stolen.  No  communication  existed  between 
the  house  and  the  workshop.  Two  days  afterwards 
the  prisoner  was  taken  into  custody  in  the  house  of 
a  man  who  was  himself  charged  with  having  com- 
mitted the  burglary.  Mr.  Baron  Gurney  said  it 
was  improbable  that  the  female  should  have  taken 
these  saws  (r),  but  that  it  was  extremely  probable 
that  she  should  have  been  employed  by  another 
person  to  pawn  them,  that  it  was  hardly  a  case  in 
which  the  general  rule  could  apply,  and  that  it 
would  be  safer  to  acquit  the  prisoner  (s).  Circum- 
stances of  conduct  also  may  repel  this  prima  facie 
presumption  ;  as  where  the  prisoner,  a  few  days 
after  the  robbery  of  a  large  quantity  of  plate  in 

{(j)  Rfx  V.  Arundel  and  others,  i  Lewin,  C.  C.  115. 

(r)  Women  commit  burglary  and  housebreaking  but  seldom,  though 
cases  of  both  offences  committed  by  women  are  probably  within  the 
experience  of  most  judges  who  have  been  for  some  years  on  the 
bench. 

(.»■)  Rex  V.  Collier,  4  Jur.   703. 
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London,  sold  to  a  dealer  in  gold  and  silver  some 
silver  articles  marked  with  the  prosecutor's  crest 
partially  obliterated,  which  had  formed  part  of  the 
stolen  property.  Mr.  Baron  Bramwell  said  that 
two  facts  were  in  the  prisoner's  favour — he  had 
disposed  of  the  silver  at  a  place  where  he  had  been 
known  for  several  years  and  had  been  in  the  habit 
of  bringing  gold  and  silver  for  sale,  and  did  not 
appear  to  have  made  any  attempt  at  secrecy.  The 
prisoner  was  acquitted  (/). 

II.  Circumstances  of  apparently  the  most  un- 
favourable presumption  may  be  susceptible  of  an 
explanation  consistent  with  the  prisoner's  innocence, 
and  really  be  irrelevant  to  the  particular  inference 
sought  to  be  derived  from  them  (7^) ;  or  they  may 
be  opposed  by  circumstances  which  weaken  or 
neutralize,  or  even  repel,  the  imputed  presumption, 
and  induce  a  stronger  counter-presumption  (u).  In 
all  such  cases,  justice  demands  that  dispassionate 
and  candid  consideration  be  given  to  the  alleged 
circumstances  of  explanation  or  rebuttal.  On 
the  trial  of  a  shoemaker  for  the  murder  of  an 
aged  female,  it  appeared  that  his  leathern  apron 
had  several  circular  marks  made  by  paring  away 
superficial  pieces,  which  it  was  supposed  had  been 
removed  as  containing  spots  of  blood,  but  it  was 
satisfactorily  proved  that  the  prisoner  had  cut  them 
off  for  plasters  for  a  neighbour  (.r).      A  policeman 

(/)  J^eg-.  V.  Benjamin,  48  C.  C.  C.  Sess.  Pap.  149  (1858). 

(«)  Jiex  V.  T/iorn/on,  pp.  293-298,  ?>//ra  ;  T^ex  v.  Looker,  pp.  291- 
293,  infra;  Reg.  v.  Pook,  pp.  299-301,  infra;  Reg.  v.  Franz, 
pp.  302-304,  infra. 

(.1)  Rex  V.  Fitter,  Warwick  Summer  Assizes,  1834,  coram  Taunton,  J. 
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on  his  examination  before  the  coroner,  where 
the  question  was  whether  a  young  woman  had 
been  murdered  or  had  committed  suicide,  swore 
that  a  piece  of  rope  found  in  the  prisoner's  box 
appeared  to  have  been  cut  from  the  same  piece 
that  was  round  the  neck  of  the  deceased ;  but 
on  the  trial  he  acknowledged  that  he  had  been 
mistaken  ;  the  two  pieces  of  rope  had  in  the  interim 
been  examined  by  a  ropemaker,  and  were  found 
not  to  correspond,  one  piece  being  twisted  to  the 
right  and  the  other  to  the  left  (y).  The  prisoner  was 
convicted  upon  the  general  evidence,  and  executed. 
Two  men  were  tried  for  killing  a  sheep  with  intent 
to  steal  the  carcass.  The  prosecutor  had  three 
sheep  on  a  common  on  the  14th  of  December. 
That  evening  the  prisoners,  one  of  whom  had  a 
gun,  were  seen  near  the  common  driving  several 
sheep  before  them.  One  of  the  witnesses,  when 
near  the  prosecutor's  house,  heard  the  report  of  a 
gun  in  the  direction  of  the  common,  and,  having  a 
suspicion  of  the  object  of  the  prisoners,  went  to  the 
prosecutor's  house  and  communicated  his  suspicion, 
in  consequence  of  which  the  prosecutor  and  the 
witness  went  to  the  common  on  which  the  sheep 
had  been  left  feeding,  and  discovered  that  one  of 
them  was  not  there.  The  prisoners  were  appre- 
hended the  same  night  at  their  respective  homes. 
In  the  lodgings  of  one  of  the  prisoners  a  gun  was 
found  which  had  been  recently  fired,  and  some  shot 
and  powder  wrapped  in  a  piece  of  newspaper,  from 
which  two  small  pieces  had  been  torn  ;  and  upon 

{y)  Reg.  V.    Drory,    coram    Lord    Campbell,    L.C.J.,  Chelmsford 
Spring  Assizes,  1851. 
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the  person  of  the  other  prisoner  a  knife  was  found 
discoloured  with  blood.  No  traces  were  found  of  the 
lost  sheep  at  that  time,  but  the  next  day  the  carcass 
was  found,  concealed  by  fern,  on  the  common  ;  the 
sheep  had  been  shot  and  also  stuck  in  the  neck. 
Two  days  afterwards,  on  searching  near  the  spot 
where  the  carcass  was  found,  two  small  pieces  of 
newspaper  were  discovered,  singed  and  bearing 
marks  of  having  been  fired  from  a  gun,  which  on 
comparison  were  found  to  be  the  identical  pieces 
torn  from  the  paper  in  question.  Notwithstanding 
these  apparently  conclusive  circumstances,  the  jury 
acquitted  the  prisoners,  as  it  appeared  from  the 
cross-examination  of  one  of  the  witnesses  that  he 
had  seen  them  shooting  on  the  common  on  the 
previous  Sunday  (z).  A  man  was  tried  for  murder 
on  Horwich  Moor,  under  circumstances  which  were 
extremely  suspicious  ;  but  the  presumption  against 
him  was  greatly  weakened,  if  not  entirely  destroyed, 
by  the  circumstance  that  six  shots  extracted  from 
the  deceased's  brain  all  corresponded  in  weight 
with  the  shot  known  as  No.  3,  while  the  shot  in  the 
prisoner's  bag  contained  a  mixture  of  Nos.  2  and  3, 
and  the  charge  in  his  gun  was  found  to  contain  the 
same  mixture  (rt;).  The  value  of  such  exculpatory 
facts  will  perhaps  be  well  illustrated  by  a  case  of  an 
opposite  kind.  A  gamekeeper  had  been  murdered 
on  Margam  Moor,  near  Swansea.  A  formidable 
piece  of  evidence  against  the  prisoner  (who  was 

(z)  Re^.  V.  Courtnage  and  Mossingham,  Winchester  Spring  Assizes, 
1843,  coram  Atcherley,  Serjt. 

(a)  Reg.  V.  Whittall,  Liverpool  Spring  Assizes,  1839,  coram  Alder- 
son,  B. 
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convicted  and   executed)   was   that   two   or   three 
hundred  yards  from  the  body  of  the  deceased  were 
found  a  gun,  a  powder-flask,  and  a  pouch,  carefully 
hidden  in  a  ditch   by  the  side  of  a  wall.     There 
could  be  no  doubt  that  all  three  were  hidden  at 
the  same  time  and  by  the  same  person.     The  gun 
was  conclusively  shown  to  have  been  taken  by  the 
prisoner  from  the  house  in  which  he  was  lodging, 
some  two  or  three  hours  before  the  murder  was 
committed  ;  this  interval  affording  ample  time  for 
him  to  have  reached  the  scene  of  the  murder.     In 
close  proximity  to  the  body  were  found  23  shots — 
one.  No.  6,  by  itself,  the  other  22  in  a  pool  of 
blood   close   to   the   body,    ranging   from    BB.   to 
No.  7.     The  pouch  contained  a  quantity  of  shot 
ranging  from  BB.  to  No.  8.     It  was  shown  that 
such  a  mixture  of  shot  is  extremely  rare ;  poachers 
frequently  using  mixed  shot,  but  very  seldom  of 
more  than  two  or  three  sizes  (b). 

A  druggist's  apprentice  was  tried  for  the  murder 
by  prussic  acid  of  a  female  servant  who  was 
pregnant  by  him,  and  the  case  was  one  of  much 
suspicion  ;  but  there  was  a  strong  counter- 
presumption  from  the  fact  that  the  deceased  had 
made  preparations  to  bring  about  a  miscarriage 
on  the  very  night  in  question  (c). 

A  man  was  tried  for  the  murder  of  a  girl  in  Poole 

(^)  Reg.  V.  Joseph  Lewis,  Swansea  Summer  Assizes,  1898,  coram 
Wills,  J. 

[c)  Reg.  V.  Freeman,  Leicester  Spring  Assizes,  1829,  coram  Best, 
L.CJ. ;  and  see  Rex  v.  Barnard,  19  State  Trials,  815,  as  an  example 
of  conduct  and  demeanour  inconsistent  with  guilt. 
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Harbour  ;  the  evidence  raised  a  very  strong  pre- 
sumption that  he  had  wilfully  pushed  her  over  the 
quay  side  into  the  water  after  a  quarrel,  but  its 
effect  was  greatly  weakened  by  the  fact  that  the 
woman's  shawl,  hat,  and  brooch  were  found  laid 
carefully  upon  a  post,  which  was  more  consistent 
with  suicide  than  murder,  and  the  prisoner  was 
acquitted  (d).  In  a  case  referred  to  hereafter, 
evidence  of  identity  of  a  foreigner  as  the  murderer 
of  an  old  woman  at  Kingswood,  of  a  singularly 
cogent  character,  was  satisfactorily  explained  away 
by  the  fact  that  another  foreigner  had  stolen  his 
bag  with  his  clothes  and  papers,  and  by  other 
exceptional  coincidences  (e). 

12.  Nor  must  it  be  overlooked,  as  one  of  the 
sources  of  error  and  fallacy  in  these  cases,  that 
circumstances  of  adverse  presumption,  apparently 
the  most  conclusive,  have  been  fabricated  by  the 
real  offender,  in  order  to  preclude  suspicion  from 
attaching  to  himself,  and  to  cause  it  to  rest  upon 
another ;  as  where  a  party  was  charged  upon  an 
indictment  for  privily  conveying  three  ducats  into 
the  prosecutor's  pockets,  with  intent  to  charge  him 
with  having  robbed  him  of  the  same  (/) ;  or  where 

{(f)  Reg.  V.  Tramy,  Dorchester  Assizes,  1868,  coram  Mellor,  J.  See 
Times,  July  23rd,  1868. 

{e)  R.  V.  Franz,  pp.  302-304,  infra. 

(/)  Rex  V.  Simons,  19  State  Trials,  680.  The  story  is  complicated 
and  the  report  in  the  State  Trials  incomplete  and  confused.  In  1751 
Simons  prosecuted  one  Goddard  for  assault  and  robbery.  Goddard 
was  acquitted.  In  September,  175 1,  Goddard  presented  a  bill  of 
indictment  against  Simons  for  perjury  on  the  trial  of  Rex  v.  Goddard. 
The  grand  jury  returned  a  true  bill.  It  was  removed  into  the  King's 
Bench  by  certiorari.     It  was  tried  at  Westminster  by  a  special  jury 
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an  offender  surreptitiously  put  on  the  shoes  of 
another  person  while  engaged  in  the  commission  of 
crime,  in  order  that  the  impressions  might  lead  to 
the  inference  that  the  crime  was  committed  by  the 
owner  of  the  shoes  (g). 

13.  In  forming  a  judgment  as  to  a  prisoner's 
intention,  evidence  that  the  party  has  previously 
borne  a  good  character  is  often  highly  important, 
and,  if  there  is  a  nearly  even  balance,  should  make 

on  December  lOth,  1751,  and  Simons  was  acquitted.  At  the  Chelms- 
ford Assizes  on  March  12th,  1752,  Simons  was  tried  for  putting  the 
three  ducats  into  the  pockets  of  one  Ashley  with  the  intent  above 
mentioned  and  convicted.  This  indictment  was  originally  preferred  at 
Quarter  Sessions,  but  had  been  removed  into  the  King's  Bench.  The 
trial  took  place  before  Foster,  J.  A  motion  was  made  for  a  new 
trial,  founded  upon  affidavits  showing  that  the  jury  had  not  intended 
to  return  a  verdict  of  guilty,  and  that  such  verdict  had  been  entered 
upon  the  record  by  mistake.  The  Court  of  King's  Bench  ordered  a 
new  trial,  which  took  place  at  Chelmsford  before  Denison,  J.,  on 
July  I2th,  1752,  when  Simons  was  acquitted.  To  complete  the  com- 
plication of  the  story — there  had  been  some  irregularities  in  the 
warrant  on  which  Simons  had  been  arrested  for  perjury,  and  he  brought 
an  action  against  all  concerned  in  the  arrest,  which  was  tried  at  the 
Guildhall  on  July  9th,  1752,  three  days  before  the  second  trial  of  the 
indictment  concerning  the  ducats.  In  the  civil  action  Simons  recovered 
a  verdict  for  ^{^200  against  all  of  the  defendants  except  the  constable. 
Ashley  appears  to  have  published  "  The  Case  and  Appeal  of  James 
Ashley"  (1753).  (See  note  to  19  State  Trials,  692.)  A  copy  is  in  the 
British  Museum,  but  not  in  the  libraries  of  the  Inns  of  Court. 
Ashley  seems  to  have  written  under  a  burning  sense  of  indignation  at 
the  acquittal.  There  is  in  the  Inner  Temple  library  a  publication 
entitled  "A  narrative  of  the  remarkable  affair  between  Mr.  Simonds, 
the  Polish  Jew  merchant  and  Mr.  James  Ashley,  merchant  of  Broad 
Street,  London"  (1752).  If  Ashley's  pamphlet  correctly  states  the 
facts,  there  would  appear  to  be  some  grounds  for  his  dissatisfaction 
with  the  result  of  the  second  trial. 

(g)  See  the  case  of  Franfois  Afayenc,  supra,  pp.  220-221,  n. ;  and  see 
other  such  cases  inWharton'sCriminalLawof  the  United  States,  Ch.  II., 
sec.  7.    A  clumsy  attempt  of  the  same  kind  was  made  in  a  case  tried 
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it  preponderate  in  his  favour  (A).  But  if  the 
evidence  of  guilt  be  complete  and  convincing, 
testimony  of  previous  good  character  cannot  and 
ought  not  to  avail  {i).  The  reasonable  operation 
of  such  evidence  is  to  create  a  presumption  that  the 
party  was  not  likely  to  have  committed  the  act 
imputed  to  him ;  which  presumption,  however 
weighty  in  a  doubtful  case,  cannot  but  be  unavailing 
against  evidence  which  satisfactorily  establishes 
the  fact. 

Evidence  of  character  must  of  course  be  applic- 
able to  the  particular  nature  of  the  charge  ;  to  prove, 
for  instance,  that  a  party  has  borne  a  good 
character  for  humanity  and  kindness  can  have  no 
bearing  in  reference  to  a  charge  of  dishonesty. 
The  correct  mode  of  inquiry  is  as  to  the  general 
character  of  the  accused.  Witnesses  as  to 
character  must  not  give  evidence  of  particular 
facts,  or  of  their  own  opinions,  but  only  as  to  the 
general  reputation  which  the  accused  bears  {jC).     The 

at  Monmouth,  where  a  most  brutal  murder  was  committed  on  two 
old  people  as  they  lay  in  bed  for  the  sake  of  some  £2)  or  £^  which 
the  husband  had  received  that  day  for  his  pension  as  an  old  soldier. 
The  perpetrator  of  the  crime  had  got  into  the  house  by  breaking  a 
window  on  the  ground  floor  and  undoing  the  catch,  had  found  the  key 
of  the  house  door,  and  on  leaving  had  laid  it  on  the  window-ledge  of 
a  neighbouring  cottage.  The  evidence  against  him  was  overwhelming, 
and  he  was  convicted  and  executed.  Rex  v.  Biciler,  Monmouthshire 
Winter  Assizes,  Feb.,  19 lo,  corajn  Grantham,  J. 

(/:)  Per  Lord  Ellenborough,  L.C.J. ,  in  Rex  v.  Davison,  31  State 
Trials,  99,  217;  and  see  the  language  of  Tindal,  L.C.J. ,  in  Reg.  v. 
Frost,  Gurney's  Rep.  749. 

(/)  Ibid.,  and  Rex  v,  Haigh,  31  State  Trials,  1092,  1122, 
{k)  Reg.  V.  Roivlon,  10  Cox,  C.  C.  25  ;  34  L.  J.  M.  C.  57.     But  in 
Rex  V,  Davisofi,  31  State  Trials,  99,  193,  Lord  Ellenborough,  L.C.J., 
C.E.  T 
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prosecutor  is  not  allowed  to  adduce  evidence  of  a 
prisoner's  bad  character  in  order  to  prove  that  he 
committed,  or  was  likely  to  commit,  the  offence 
charged.  It  has  been  said  that  such  evidence  is 
irrelevant  and  calculated  to  lead  the  mind  to  a 
collateral  issue  (/).  There  is  a  natural  inclination 
to  say  that,  logically  speaking,  an  antecedent  bad 
character  is  as  reasonable  a  ground  for  the  pre- 
sumption of  guilt  as  previous  good  character  for 
the  presumption  of  innocence.  The  soundness  of 
such  a  view,  however,  may  fairly  be  doubted.  If 
we  know  that  a  man  is  generally  respected  for 
integrity  and  a  blameless  life,  and  believe  that  his 
nature  and  disposition  are  truly  represented  by  the 
outward  show,  the  natural  conclusion  is  that  it  is 
extremely  unlikely  that  he  should  be  guilty  of  fraud, 
of  highway  robbery  or  murder,  and  unless  the 
evidence  against  him  be  overwhelming,  our  mental 
attitude  is  likely  to  be  that  there  is  at  least  a 
reasonable  doubt  whether  he  can  have  committed 
the  crime  of  which  he  is  accused — in  other  words, 
the  case  is  not  conclusively  made  out  and  he  ought 
to  be  acquitted.  If,  on  the  contrary,  we  are 
informed  that  he  was  a  man  of  bad  character, 
there  is  no  room,  as  in  the  case  just  discussed,  for 
the  evidence  to  be  corrected  and  a  doubt  raised  on 
account  of  his  character — and  if  it  had  any  weight 

admitted  evidence  of  individual  opinion  as  to  prisoner's  character  and 
only  stopped  the  statement  as  to  particular  facts.  Modern  practice, 
however,  is  as  stated  in  the  text,  and  a  departure  from  it  is  inad- 
missible, and  Lord  Ellenborough's  ruling  would  not  now  be  followed. 
(/)  Evidence  of  an  admission  by  the  accused  that  he  was  addicted 
to  the  commission  of  the  particular  offence  charged  was  rejected  as 
irrelevant  in  AV.v  v.  Coh\  Best  on  Presumptions,  p.  212. 
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at  all,  it  would  incline  us  to  say  that  the  probability 
of  his  being  the  culprit  raised  by  the  evidence  of 
facts  was  strengthened.  But  in  order  to  put  this 
case  on  the  same  logical  footing  as  that  of  the  man 
of  good  character,  the  inference  to  be  drawn  ought 
to  be  that  if  he  had  the  opportunity  of  committing 
crime  he  would  be  incapable  of  failing  to  commit 
it — a  deduction  so  violent  that  it  ought  not  to  be 
accepted — and,  therefore,  we  should  be  thrown  back 
on  the  inferences  to  be  drawn  from  the  facts  of  the 
case  alone.  Thus  there  is  a  fallacy  in  saying  that 
bad  character  may  fairly  afford  a  presumption 
of  guilt — guilt  in  this  connection  meaning  the 
particular  act  of  guilt  charged  against  the  accused. 
The  evidence  of  bad  character  ought  to  go  no 
further,  were  it  admitted,  than  to  show  that  there 
was  no  inherent  improbability  in  the  supposition 
that  the  accused  might  have  committed  the 
particular  crime  in  question.  Constituted  as  the 
bulk  of  mankind  are,  not  given  to  nice  distinctions 
or  severe  logic,  it  would  be  very  likely  to  go  further, 
and  it  is  therefore  wisely  excluded,  whether  strictly 
relevant  or  not(w).  Indeed  these  rules  are  the 
result  of  policy  and  humanity  rather  than  of  any 
scientific  considerations  as  to  the  strict  relevancy 
of  the  evidence  in  question  («).     In  the  text-books 

{m)  Even  if  this  part  of  our  law  of  evidence  were  regarded  as  an 
anomaly,  it  is  not  the  only  anomaly  in  our  criminal  law.  A  great 
many  mischievous  subtleties  and  refinements  undoubtedly  had  their 
origin  in  the  Draconian  severity  of  the  criminal  law  and  the  conse- 
quent unwillingness  of  judges  as  well  as  juries  to  convict,  where  for  a 
trifling  offence  the  only  sentence  provided  was  that  of  death,  all 
felonies  being  so  punishable. 

(n)  See  per  Cockburn,  L.C.J. ,  and  Willes,  J.,  in  Reg^.  v.  Roivtoriy 
10  Cox,  C.  C.  25  ;  34  L.  J.  M.  C.  57 

T  2 
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of  the  Civil  Law,  much  stress  is  laid  upon  malafama, 
and  in  Scotland  habit  and  repute  is  an  admitted 
aggravation  in  charges  of  theft  (0),  but  there  are 
not  wanting  exemplifications  of  the  danger  of 
permitting  the  influence  of  such  evidence.  With 
regard  to  evidence  of  good  character,  it  is  well  to 
observe,  in  passing,  that  there  is  no  class  of 
evidence  requiring  more  careful  scrutiny.  Many 
persons  are  moved  by  a  spurious  feeling  of 
compassion  to  give  it  recklessly  and  in  superlatives. 
A  man  who  knows  really  very  little  about  the  person 
to  whose  character  he  testifies  will  give  him  a 
eulogy  which  might  well  be  the  envy  of  the  un- 
convicted part  of  the  population,  and  will  think 
that  he  is  merely  discharging  a  duty  of  charity  in 
so  doing:  just  as  many  employers  when  discharging 
a  man  for  misconduct  will  hand  him  on  to  the 
next  person  from  whom  employment  is  sought 
with  a  character  which  alike  in  expression  and  in 
suppression  is  fraudulent,  but  which  smooths  his 
way  with  the  unsatisfactory  servant  whom  he  is 
dismissing.  In  actions  for  wrongful  dismissal  such 
incidents  are  frequent. 

If,  however,  the  presumption  arising  from  the 
evidence  of  previous  good  character  be  set  up  by 
the  prisoner,  it  is  then  competent  to  neutralize  its 
effect  by  the  cross-examination  of  his  witnesses, 
either  as  to  particular  facts  (p),  or  as  to  the 
grounds    of  their    belief  (q)  for    the    purpose    of 

(c)  1  Dickson's  Law  of  Evidence  in  Scotland,  vol.  i.,  §  30,  pp.  22,  23. 

(p )  I^eif.  V.  Hodgkiss,  7  C.  &  P.  298. 

{q)  I  Taylor's  Law  of  Evidence,  10th  ed.  (1906),  274. 
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discrediting  their  testimony ;  it  is  even  competent 
to  repel  such  evidence  by  calHng  witnesses  to  give 
evidence  of  the  prisoner's  general  bad  character, 
though  such  a  course  would  be  somewhat  un- 
usual (r).  Thus  where  a  prisoner  was  indicted 
for  a  highway  robbery,  and  called  a  witness  who 
deposed  to  having  known  him  for  years,  during 
which  time  he  had  borne  a  good  character,  it  was 
permitted  to  ask  the  witness  on  cross-examination 
whether  he  had  not  heard  that  the  prisoner  was 
suspected  of  having  committed  a  robbery  which 
had  taken  place  in  the  neighbourhood  some  years 
before;  Mr.  Baron  Parke  said  that  "the  question 
is  not  whether  the  prisoner  was  guilty  of  that 
robbery,  but  whether  he  was  suspected  of  having 
been  implicated  in  it.  A  man's  character,"  added 
the  learned  judge,  "  is  made  up  of  a  number  of 
small  circumstances,  of  which  his  being  suspected  of 
misconduct  is  one  "  (s) ;  but  Mr.  Justice  Erie  refused 
to  permit  the  cross-examination  of  a  witness  to 
character  as  to  circumstances  of  suspicion  against 
the  prisoner  which  occurred  upon  the  same  day  as 
the  alleged  offence  was  committed  (/). 

As  a  general  rule,  neither  the  prosecutor  nor  the 
prisoner  can  enter  into  evidence  as  to  particular 
facts  of  good  or  bad  conduct :  but  an  exception  to 
the  rule  was  created  by  statute  6  &  7  Will.  IV., 
c.  Ill,  which  enacts  that,  if  upon  the  trial  of  any 

(r)  J^e^.  V.  Row/on,  lo  Cox,  C.  C.  25  ;  34  L.  J.  M.  C.  57  (overruling 
/?<?^.  V.  Burf,  5  Cox,  C.  C.  284). 
(j)  Hex  V.  Wood,  5  Jurist,  225  ;  and  Best  on  Pres.,  ed.  1844,  p.  215. 
(/)  Reg.  V.  Rogan  and  Elliott,  i  Cox,  C.  C.  291. 
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person  for  any  subsequent  felony  such  person  shall 
give  evidence  of  his  good  character,  it  shall  be 
lawful  for  the  prosecutor,  in  answer  thereto,  to  give 
evidence  of  the  conviction  of  such  prisoner  for  the 
previous  felony  ;  and  that  the  jury  shall  inquire  of 
the  previous  conviction  and  subsequent  offence  at 
the  same  time  ;  and  this  provision  has  been  extended 
by  14  &  15  Vict.  c.  1 9,  s.  g  (u),  to  many  mis- 
demeanours. The  statutes  equally  apply  where  the 
evidence  of  good  character  is  obtained  by  the 
prisoner's  counsel  on  the  cross-examination  of  the 
witnesses  for  the  prosecution  (x).  These  rules  have 
been  carefully  preserved  by  the  Criminal  Evidence 
Act,  1898  {y)y  which,  while  introducing  the  great 
modern  change  of  allowing  every  accused  person  to 
give  evidence  on  his  own  behalf,  provides  that  a 
person  charged  and  called  as  a  witness  shall  not  be 
asked,  and  if  asked  shall  not  be  required  to  answer, 
any  question  tending  to  show  that  he  has  committed 
or  been  convicted  of  or  been  charged  with  any  offence 
other  than  that  wherewith  he  is  then  charged,  or  is 
of  bad  character,  unless  (i.)  the  proof  that  he  has 
committed  or  been  convicted  of  such  other  offence  is 
admissible  evidence  to  show  that  he  is  guilty  of  the 
offence  wherewith  he  is  then  charged;  or  (ii.)  he  has 
personally  or  by  his  advocate  asked  questions  of  the 
witnesses  for  the  prosecution  with  a  view  to  establish 
his  own  good  character,  or  the  nature  or  conduct  of 
the  defence  is  such  as  to  involve  imputations  on 

(«)  See  now  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  116, 
and  24  &  25  Vict.  c.  99,  s.  57,  as  to  coinage  offences. 
(x)  Reg.  V.  Shrimpton,  3  C.  &  K.  373. 
{)')  61  &  62  Vict.  c.  36,  s.  I. 
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the  character  of  the  prosecutor,  or  the  witnesses 
for  the  prosecution  (z);  or  (iii.)  he  has  given  evidence 
against  any  other  person  charged  with  the  same 
offence  (a). 

14.  Of  all  kinds  of  exculpation,  the  defence  of  an 
alibi,  if  clearly  established  by  unsuspected  testimony, 
is  the  most  satisfactory  and  conclusive.  While  the 
foregoing  considerations  are  more  or  less  of  an 
argumentative  and  inconclusive  character,  this 
defence,  if  the  element  of  time  be  definitely  and 
conclusively  fixed,  and  the  accused  be  shown  to  have 
been  at  some  other  place  at  the  time,  is  absolutely 
incompatible  with,  and  exclusive  of,  the  possibility 
of  the  truth  of  the  charge.  "  It  must  be  admitted," 
says  Sir  Michael  Foster,  "  that  mere  alibi  evidence 
lieth  under  a  great  and  general  prejudice,  and  ought 
to  be  heard  with  uncommon  caution  ;  but  if  it 
appeareth  to  be  founded  in  truth,  it  is  the  best 
negative  evidence  that  can  be  offered :  it  is  really 
positive  evidence,  which  in  the  nature  of  things 
necessarily  implieth  a  negative  ;  and  in  many  cases 
it  is  the  only  evidence  an  innocent  man  can 
offer  "  (b). 

It  is  obviously  essential  to  the  proof  of  an  alibi 

{z)  In  strictness,  this  provision  would  let  in  evidence  of  the 
prisoner's  bad  character  in  every  case  in  which  either  the  prisoner  or 
one  or  more  of  the  witnesses  must  be  lying,  but  so  wide  an  application 
has  not  been  given  to  the  enactment. 

(a)  s.  I. 

(d)  Foster's  Discourses  on  the  Crown  Law,  p.  368  ;  and  see  the 
observations  of  George,  B.,  in  Jvex  v.  Braman^  30  State  Trials, 
58,  79.     See  also  pp.  284,  385,  ififra. 
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that  It  should  cover  and  account  for  the  whole  of 
the  time  of  the  transaction  In  question,  or  at  least 
for  so  much  of  It  as  to  render  It  Impossible  that  the 
prisoner  could  have  committed  the  Imputed  act ;  It 
Is  not  enough  that  It  renders  his  guilt  improbable 
merely,  and  if  the  time  is  not  exactly  fixed,  and  the 
place  at  which  the  accused  Is  alleged  by  the  defence 
to  have  been  Is  not  far  off,  the  question  then  becomes 
one  of  opposing  probabilities.  The  defence  of  an 
alibi  was  therefore  disregarded,  because  all  that  the 
prisoners  offered  to  prove  was  that  they  were  In  bed 
on  the  night  in  question  at  twelve  o'clock,  and  were 
found  In  bed  next  morning,  after  the  arson  with 
which  they  were  charged  had  taken  place,  the  dis- 
tance being  two  miles,  so  that  they  might  have 
risen,  committed  the  deed,  and  returned  to  bed  (c). 
On  the  trial  of  a  man  for  the  murder  of  a  young 
woman  under  circumstances  of  the  strongest 
adverse  presumption,  the  proof  was  that  the 
deceased  had  been  murdered  at  her  father's  cottage 
in  the  forenoon  of  the  day  in  question,  and  the 
prisoner  alleged  that  he  was  at  work  the  whole  of 
that  day  with  his  fellow-labourers  at  a  distance 
from  the  cottage :  but  It  turned  out  that  he  had 
been  absent  from  his  work  about  half  an  hour,  an 
interval  sufficiently  long  to  have  enabled  him  to 
reach  the  cottage,  commit  the  murder,  and  rejoin 
his  fellow-workmen.  He  was  convicted,  and  before 
his  execution  confessed  his  guilt  {d). 

(c)  Rex  V.  Frazcfy  2  Alison's  Principles  of  the  Criminal  Law  of 
Scotland,  p.  625. 

{(i)  Rex  V.  Richa7-(fsofi,  pp.  436-442,  infra,  and  Reg.  v.  A  fuller, 
60  C.  C.  C.  Sess.  Pap.  461  (Oct.,  1864),  where,  even  if  the  alibi 
were  true,  the  prisoner  might  have  committed  the  murder. 
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The  credibility  of  an  alibi  is  greatly  strengthened 
if  it  be  set  up  at  the  moment  when  the  accusation  is 
first  made,  and  be  consistently  maintained  through- 
out the  subsequent  proceedings.  These  conditions 
were  remarkably  fulfilled  in  the  memorable  case  of 
Abraham  Thornton,  of  which  a  full  account  will  be 
given  hereafter.  To  all  appearance  the  guilt  of  the 
prisoner  was  the  necessary  conclusion  from  the 
supposed  inculpatory  facts,  and  yet  he  had  been  seen 
by  a  number  of  independent  and  unimpeachable 
witnesses  at  such  a  distance  from  the  scene  of  the 
alleged  murder,  at  the  very  time  when  it  must  have 
been  committed,  if  at  all,  as  to  render  it  physically 
impossible  that  the  deceased  could  have  been 
murdered  by  him  ;  and  all  the  facts  supposed  to 
have  been  the  conclusive  indications  of  guilt  were 
satisfactorily  explained  by  collateral  circumstances, 
and  by  a  different  hypothesis  {e). 

On  the  other  hand,  it  is  a  material  circumstance 
to  lessen  the  weight  of  this  defence,  if  it  be  not 
resorted  to  until  some  time  after  the  charge  has 
been  made  (/),  or  if  nothing  happened  immediately 
after  the  transaction  to  lead  the  witnesses  to  watch 
so  as  to  be  accurate  with  respect  to  the  hour  or 
time  to  which  they  speak,  even  supposing  them 
to  depose  under  no  improper  bias  or  influence  [g)  ; 

{e)  Rex  V.  Tho7'ntoit,  pp.  293-298,  itiffa  ;  and  see  Rex  v.  Cantiing, 
19  State  Trials,  283,  where  the  prosecutrix  of  a  capital  charge  was 
convicted  of  perjury  on  the  evidence  of  thirty-eight  witnesses  who 
proved  an  alibi  on  the  part  of  one  of  the  persons  whom  she  had 
prosecuted  to  conviction  (see  p.  255,  supra). 

(/)  See  pp.  102-104,  supra. 

{g)  Per  Le  Blanc.  J.,  in  Rex  v.  Mcllor  and  others.,  31  State  Trials, 
997,  1032;  and  see  Rex  v.  Haig/i,  ib.  11 18;  and  the  observations  of 
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or  if,  having  been  once  resorted  to,  a  different 
and  inconsistent  defence  is  afterwards  set  up. 
There  are  many  other  sources  of  fallacy  con- 
nected with  this  particular  defence  ;  such  as  mistake 
as  to  the  person  from  want  of  opportunity  of 
accurate  observation, — or  other  causes  of  miscon- 
ception,— the  possible  difference  of  clocks  (A),  or 
the  fraudulent  alteration  of  them  to  tally  with  other 
facts  ;  as  where  one  of  the  perpetrators  of  a  murder 
hastened  home,  put  back  the  clock  two  hours,  and 
went  to  bed ;  and  shortly  afterwards  awoke  his 
servant,  and  told  her  to  go  downstairs  and  see  what 
was  the  time,  which  she  did,  not  knowing  that  the 
clock  had  been  tampered  with  ;  so  that  her  testimony 
led  to  his  acquittal  {i). 

A  group  of  irrelevant  facts  is  sometimes  artfully 
arranged  so  as  to  give  an  appearance  of  reality  and 
coherence  to  the  defence,  the  facts  being  true  in 
themselves,  but  fraudulently  referred  to  the  critical 
day  or  time,  instead  of  to  the  real  time  of  their 
occurrence  (k)  ;  or  such  a  misstatement  may  take 
place  by  unintentional  mistake  (/).  In  an  American 
case,  where  several  persons  were  tried  for  an 
atrocious  murder,  it  appears  to  have  been  a  part 

Shaw,  C.J.,  in  Professor  Webster's  case,  Bemis's  Rep.,  at  p.  478  ;  see 
p.  127,  supra. 

{h)  Rex  V.  Schofield,  31  State  Trials,  1035,  1063  ;  Rex  v.  Mellor^ib. 
1028. 

(/)  Rex  V.  Hardy ;  see  Times  of  the  28th  November,  1857,  where  it 
is  stated  that  one  of  the  murderers  made  a  circumstantial  confession 
on  his  death-bed. 

[k)  See  a  case  of  this  kind  in  8  Lond.  Med.  Gaz.  37. 

(/)  Rex  V.  Batncs,  31  State  Trials,  1074,  1091  ;  Rex  v.  Haigh,  ib 
1092,  1 1 18. 
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of  the  plot  for  each  of  the  prisoners  to  sleep  on  the 
night  of  the  murder  with  some  one  who  could  testify 
to  an  alibi.  One  of  the  murderers  had  requested  a 
man  to  sleep  in  his  house  ;  but  the  witness  stated 
that  he  might  have  been  absent  while  he  was  asleep. 
Another  of  them  went  several  miles  from  the  place 
of  the  murder  to  sleep,  and  the  person  in  whose 
house  he  stayed  had  no  doubt  that  he  was  within- 
doors the  whole  night.  Two  others  of  them  went  to 
a  tavern  several  miles  from  the  scene  of  the  murder, 
and  went  to  bed  together ;  but  in  the  night  one  of 
them  was  discovered  leaving  the  house,  although  he 
evidently  wished  to  be  unnoticed  ;  and  he  was  absent 
so  long,  not  returning  till  the  morning,  as  to  alarm 
the  tavern-keeper,  who  with  his  wife  made  diligent 
search  for  him  in  the  neighbourhood,  but  his  bed- 
fellow manifested  no  anxiety  or  alarm,  and  got  up 
and  assisted  in  the  search  [m). 

This  defence  is  especially  easy  of  fabrication  or 
mistake  in  regard  to  the  essential  element  of  time, 
where  a  few  minutes  may  be  of  vital  moment ;  and 
the  unblushing  effrontery  with  which  witnesses 
sometimes  present  themselves  to  speak  to  time, 
without  regard  to  plausibility  or  consistency,  is  truly 
surprising.  On  a  trial  for  murder,  two  witnesses 
who  were  called  to  support  a  defence  of  an  alibi 
swore  that  they  were  able  to  speak  positively  to  the 
time,  from  having  looked  at  a  clock  ;  but  upon  being 
required  by  the  counsel  for  the  prosecution  to  tell 
the  time  by  the  clock  in  court,  after  some  hesitation 

[m)  Case  oi  Haucr  and  others^  2  Chandler,  Amer.  Cr.  Tr.  353. 
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admitted  that  they  were  unable  to  do  so  (n).  In 
another  case  it  was  elicited  in  cross-examination  of 
a  woman  with  whom  the  prisoner  lived  that  on  his 
return  home  after  an  absence  of  an  hour,  during 
which  he  committed  two  murders,  he  told  her  to  say 
that  he  had  not  been  out  more  than  ten  minutes  (0). 

Wherever  pertinent  and  material  evidence  by 
which  an  alibi  might,  if  true,  have  been  supported, 
is  withheld  (/>),  or  the  defence  fails  of  being  sup- 
ported by  credible  and  sufficient  evidence,  or  is 
detected  to  be  the  result  of  afterthought  or  con- 
trivance, or  is  contradicted,  or  otherwise  rebutted, 
the  attempt  to  set  it  up  recoils  with  fatal  effect  upon 
the  party  who  asserts  it ;  and  often,  in  the  language 
of  a  learned  judge  on  the  Irish  bench,  "  amounts  to 
a  conviction  "  (q). 

"  The  truth  of  this  sort  of  defence,"  said  Mr. 
Baron  George,  "  is  not  always  to  be  ascertained  by 
the  direct  testimony  of  the  witnesses  called  to  prove 
it.  Several  witnesses  are  seldom  produced  in  such 
cases  without  its  being  known  that  they  agree  with 
each  other  in  the  substantial  and  principal  fact  they 
are  to  relate  ;  and  as  in  general  it  is  not  to  be 
expected  that  a  prosecutor  should  come  with  evi- 
dence prepared  to  meet  this  sort  of  defence,  the  usual 
test  of  its  truth  or  of  its  falsehood,  where  they  are 
unknown  to  the  jury,  is  a  cross-examination  of  the 

[n)  Reg.  V.  Cane  and  others,  34  C.  C.  C.  Sess.  Pap.  284,  June  20,  185 1. 
{fl)  Reg.  V.  Rush,  Norfolk  Spring  Assizes,  1849. 
(/)  ^"^^J^-  V-  Hunter  and  others,  Court   of  Justiciary,  Jan.,  1838, 
Shorthand  Report,  p.  365. 

{</)  Per  Daly,  B.,  in  Rex  v.  Killen,'2Z  State  Trials,  995,  1040. 
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witnesses  (kept  asunder)  fairly  conducted  under 
the  eye  and  observation  of  the  jury ;  and  here  differ- 
ences or  contradictions,  otherwise  trivial,  become 
important  in  showing  the  truth  or  falsehood  of  such 
narrative"  (r).  In  such  circumstances,  if  the  story 
be  a  fabrication,  it  is  obviously  far  more  easy  for  the 
witnesses  to  agree  on  the  mere  general  fact  of  the 
prisoner's  presence  at  the  time  and  place  referred 
to  than  on  the  minute  surrounding  particulars  (s). 

The  foregoing  examples  suffice  to  illustrate  the 
subject  of  exculpatory  presumptions ;  but  it  is 
obvious  that  as  inculpatory  facts  are  infinitely 
diversified,  exculpatory  facts  must  admit  of  the 
same  extent  of  variety,  and  that  they  may  be  of 
every  degree  of  force  (/).  In  all  such  cases  of  con- 
flicting presumptions  it  is  the    duty  of  the  jury, 

(r)  J^ex  V.  Brennan,  30  State  Trials,  58,  79. 

{s)  Reg.  V.  Hunter,  p.  284,  supra.  When  the  editor  joined 
the  Midland  Circuit  in  the  spring  of  1852,  Nottingham  enjoyed 
an  unenviable  notoriety  as  a  place  where  manufactured  alibis 
flourished.  The  late  Lord  Chief  Justice  Jervis  presided  in  the  Crown 
Court  at  Nottingham  on  that  circuit,  and  having  in  Reg.  v.  Butler, 
March  5th,  1852,  torn  a  false  alibi  to  pieces  by  a  most  acute  cross- 
examination,  told  the  jury  in  a  similar  case  tried  on  the  following 
day  that  each  county  he  went  into  had  its  own  crop,  and  that  the 
special  crop  of  the  county  of  Nottingham  appeared  to  be  alibis. 
{Editors  notes  taken  at  the  time.)  Mr.  M.  D.  Hill,  the  very  learned 
and  able  first  Recorder  of  Birmingham,  once  defended  a  man  at 
Nottingham  who  was  acquitted  on  evidence  of  an  alibi.  He  after- 
wards sought  Mr.  Hill  and  confessed  to  him  that  the  alibi  was  a 
fabricated  one,  and  described  to  him  two  methods  by  which  alibis 
were  got  up,  either  of  which  was  difficult  of  detection.  They  are  as 
present  to  the  editor's  recollection  as  when  he  heard  the  story  from 
Mr.  Hill's  lips,  but  he  hesitates  to  put  into  print  anything  which 
could  help  to  suggest  the  means  of  success  in  such  an  enterprise. 

(/■)  Mittermaier,  Traits  de  la  Preuve,  ch.  56. 
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with  the  assistance  of  the  Court,  to  weigh  and 
estimate  the  force  of  each  several  circumstance  of 
presumption,  and  to  act  upon  what  appear  to  be 
the  superior  probabilities  of  the  case ;  and  if  there 
be  not  a  decided  preponderance  of  evidence  to 
establish  the  guilt  of  the  party,  to  take  the  safe 
and  just  course,  by  abstaining  from  pronouncing  a 
verdict  of  guilty,  where  reasonable  doubt  remains. 


(     287     ) 


CHAPTER    VI. 

RULES     OF      INDUCTION      SPECIALLY     APPLICABLE      TO 
CIRCUMSTANTIAL     EVIDENCE. 

All  reasoning  concerning  human  conduct  is 
essentially  a  process  of  induction,  of  which  it  is  the 
object,  by  means  of  generalizations  founded  upon  a 
knowledge  of  the  faculties,  emotions,  and  laws  ot 
the  mind,  to  discover  the  moral  qualities  and  causal 
origin  of  the  voluntary  actions  of  our  fellow-men  ; 
whence  it  follows  that  the  rules  for  the  conduct  of 
inductive  inquiry  belong  formally  to  the  province 
of  Logic,  or  the  science  of  the  laws  of  thought. 
The  rules  of  evidence  are  therefore  a  selection  of 
maxims  tacitly  assumed  and  acted  upon  by  all  men 
in  the  ordinary  affairs  of  life,  and  recognized  by 
philosophical  wisdom  and  judicial  experience  as  the 
best  means  of  discovering  truth.  The  purpose  of 
this  essay  requires  the  enumeration  only  of  such 
few  leading  rules  of  evidence  as  are  of  special, 
though  not  of  exclusive,  application  to  the  par- 
ticular subject-matter  of  this  treatise. 

Rule  i. — The  facts  alleged  as  the  basis  of  any 
legal  inference  mnst  be  clearly  proved,  and  beyond 
reasonable  doubt  connected  with  the  factum  probandum. 
This  rule  is  an  indispensable  condition  of  all  sound 
induction;  and  its  object  is,  by  proper  rejections 
and  exclusions,  and  after  as  many  negations  as  are 
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necessary  {a),  to  verify  facts  and  clear  them  from 
all  ambiguity,  so  that  they  may  become  the  premises 
of  logical  argument  and  reasoning.  In  moral 
investigations  the  facts  are  generally  more  obscurely 
developed  than  when  physical  phenomena  form 
the  subjects  of  inquiry ;  and  they  are  frequently 
blended  with  foreign  and  irrelevant  circumstances, 
so  that  the  establishment  of  their  connection  with 
the  facttcm  probandicm  becomes  matter  of  consider- 
able difficulty.  No  weight  therefore  must  be 
attached  to  circumstances  which,  however  they  may 
excite  conjecture,  do  not  warrant  belief.  Occur- 
rences may  be  mysterious  and  justify  even 
vehement  suspicion,  and  yet  the  supposed  connec- 
tion between  them  may  be  but  imaginary,  and  their 
co-existence  indicative  of  accidental  concurrence 
merely,  and  not  of  mutual  correlation.  "  Where 
there  is  nothing  but  the  evidence  of  circumstances 
to  guide  you,"  said  Mr.  Justice  Bayley,  "  those  cir- 
cumstances ought  to  be  closely  and  necessarily  con- 
nected, and  to  be  made  as  clear  as  if  there  were 
absolute  and  positive  proof"  {b).  Every  circum- 
stance therefore  which  is  not  clearly  shown  to  be 
really  connected  with  the  hypothesis  it  is  supposed 

{a)  Bacon,  Novum  Organum,  Lib.  i.,  Aph.  cv. ;  Mill's  Logic, 
Book  v.,  chs.  2  and  3. 

(i)  Rex\.  Downing,  Salop  Summer  Assizes,  1822,  the  next  case  infra. 
Epithets  require  to  be  watched :  "  absolute  or  positive  proof"  is  a 
phrase  which  in  strictness  should  be  confined  to  something  in  the 
nature  of  mathematical  demonstration,  and  it  is  generally  impossible 
to  have  such  proof  either  of  circumstances  leading  up  to  the  factum 
/>rol>andu?n  or  of  the  {sict  itself.  It  is  astonishing  what  fallacies  can 
lurk  in  epithets.  The  learned  judge  can  only  have  meant  proof 
such  as  reasonably  induces  the  conviction  of  certainty.  Such  terms 
sa  absolute  truth,  necessary  truth  seem  to  have  been  much  in  use  in 
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to  support  must  be  rejected  from  the  judicial 
balance ;  in  other  words,  it  must  be  distinctly 
established  that  there  exists  between  the  factum 
probandnm  and  the  facts  which  are  adduced  in 
proof  of  it  a  real  connection,  either  evident  and 
necessary,  or  so  highly  probable  as  to  admit  of  no 
other  reasonable  explanation  (c). 

The  following  cases  will  serve  to  manifest  the 
dangerous  consequences  which  may  ensue  from  the 
disregard  of  this  most  salutary  cautionary  rule. 

Two  brothers-in-law,  Joseph  Downing  and  Samuel 
Whitehouse,  met  by  appointment  to  shoot,  and 
afterwards  to  look  at  an  estate,  which  on  the  death 
of  Whitehouse's  wife  without  issue  would  devolve 
on  Downing.  They  arrived  at  the  place  of  meet- 
ing on  horseback,  Downing  carrying  a  gun-barrel 
and  leading  a  colt.  After  the  business  of  the  day, 
and  after  drinking  together  some  hours,  they  set 
out  to  return  home,  Downing  leading  his  colt  as  in 
the  morning.  Their  way  led  through  a  gate  opening 
from  the  turnpike  road,  and  thence  by  a  narrow 
track  through  a  wood.  On  arriving  at  the  gate, 
Downing  discovered  that  he  had  forgotten  his  gun- 
barrel  ;  and  a  man  who  accompanied  them  to  open 
the  gate  went  back  for  it,  returning  in  about  three 
minutes.  In  the  meantime  Whitehouse  had  gone 
on  in  advance ;  and  the  prisoner,  having  received 
his  gun-barrel,  followed  in  the  same  direction. 
Shortly  afterwards  Whitehouse  was  found  lying  on 

this  connection  a  hundred  years  ago,  and  they  have  often  reduced  pro- 
positions which  had  a  backbone  in  them  before,  to  something  flabby 
and  of  little  practical  value. 

[c)  Mittermaier,  Traite  de  la  Preuve,  chs.  55  and  57. 

C.E.  U 
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the  ground  in  the  wood,  at  a  part  where  the  track 
widened,  about  600  yards  from  the  gate,  with  his 
hat  off,  and  insensible  from  several  wounds  in  the 
head,  one  of  which  had  fractured  his  skull.  While 
the  person  by  whom  he  was  discovered  went  for 
assistance,  the  deceased  had  been  turned  over  and 
robbed  of  his  watch  and  money.  About  the  same 
time  Downing  was  seen  in  advance  of  the  spot  where 
the  deceased  lay,  proceeding  homeward  and  leading 
his  colt ;  and  a  few  minutes  afterwards  two  men 
were  seen  following  in  the  same  direction.  Sus- 
picion attached  to  Downing,  partly  from  his  interest 
in  the  estate  enjoyed  by  the  deceased,  and  he  was 
put  upon  his  trial  for  this  supposed  murder ;  but  it 
was  clear  that  he  had  no  motive  on  that  account  to 
kill  the  deceased,  as  the  estate  was  not  to  come  to 
him  until  after  failure  of  issue  of  the  deceased's 
wife,  to  whom  he  had  been  married  several  years, 
without  having  had  children ;  so  that  it  was  his 
interest  that  the  way  should  not  be  opened  to  a 
second  marriage.  That  the  deceased  had  been 
murdered  at  all  was  a  highly  improbable  conjecture, 
and  it  was  far  more  probable  that  he  had  fallen  from 
his  horse  and  received  a  kick,  especially  as  his  hat 
bore  no  marks  of  injury,  so  that  it  had  probably 
fallen  off  before  the  infliction  of  the  wounds.  That 
the  deceased,  if  murdered  at  all,  had  been  murdered 
by  the  prisoner  was  in  the  highest  degree  im- 
probable, considering  how  both  his  hands  must 
have  been  employed,  nor  was  there  any  evidence 
that  the  deceased  had  been  robbed  by  the  prisoner. 
It  thus  appeared  that  these  accumulated  circum- 
stances of  supposed  inculpatory  presumption  were 
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really  irrelevant  and  unconnected  with  any  corpus 
delicti  (d).  The  prisoner  was  acquitted  ;  and  it  is 
instructive  that  about  twelve  months  afterwards 
the  mystery  of  the  robbery,  the  only  real  circum- 
stance of  suspicion,  was  cleared  up.  A  man  was 
apprehended  upon  offering  the  deceased's  watch  for 
sale,  and  brought  to  trial  for  the  theft  of  it,  and 
acquitted,  the  judge  thinking  that  he  ought  not  to 
be  called  upon,  at  so  distant  a  period,  to  account  for 
the  possession  of  the  deceased's  property,  which  he 
might  have  purchased,  or  otherwise  fairly  acquired, 
without  being  able  to  prove  it  by  evidence.  The 
accused,  when  no  longer  in  danger,  acknowledged 
that  he  had  robbed  the  deceased,  whom  he  found 
lying  drunk  on  the  road,  as  he  believed ;  but  that 
he  had  concealed  the  watch,  on  learning  that  it  was 
supposed  that  Whitehouse  had  been  murdered,  in 
order  to  prevent  suspicion  from  attaching  to  himself. 

A  farmer  was  tried  under  the  special  commission 
for  Wiltshire,  in  January,  1831,  upon  an  indictment 
which  charged  him  with  having  feloniously  sent  a 
threatening  letter,  which  was  alleged  to  have  been 
written  by  him.  That  the  letter  was  in  the  prisoner's 
handwriting  was  positively  sworn  by  witnesses 
who  had  had  ample  means  of  becoming  acquainted 
with  it,  while  the  contrary  was  as  positively  asserted 
on  the  part  of  the  prisoner  by  numerous  witnesses 
equally  competent  to  speak  to  the  fact.  But  the 
scale  appears  to  have  been  turned  by  the  circum- 
stance that  the  letter  in  question,  and  two  others  of 
the  same  kind  sent  to  other  persons,  together  with 

(a)  Rexv.  Downing,  Salop  Summer  Assizes,  1822,  com7n  Bayley,  J. 
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a  scrap  of  paper  found  in  the  prisoner's  bureau,  had 
formed  one  sheet  of  paper ;  the  ragged  edges  of  the 
different  portions  exactly  fitting  each  other,  and  the 
water-mark  name  of  the  maker,  which  was  divided 
into  three  parts,  being  perfect  when  the  portions  of 
paper  were  united.  The  jury  found  the  prisoner 
guilty,  and  he  was  sentenced  to  be  transported  for 
life.  The  judge  and  jury  having  retired  for  a  few 
minutes,  during  their  absence  the  prisoner's  son, 
a  youth  about  eighteen  years  of  age,  was  brought 
to  the  table  by  the  prisoner's  attorney,  and  confessed 
that  he  had  been  the  writer  of  the  letter  in  question, 
and  not  his  father.  He  then  wrote  on  a  piece  of 
paper  from  memory  a  copy  of  the  contents  of  the 
anonymous  letter,  which  on  comparison  left  no  doubt 
of  the  truth  of  his  statment.  The  writing  was  not  a 
verbatim  copy,  although  it  differed  but  little ;  and 
the  bad  spelling  of  the  original  was  repeated  in  the 
copy.  The  original  was  then  handed  to  him,  and  on 
being  desired  to  do  so,  he  copied  it,  and  the  writing 
was  exactly  alike.  Upon  the  return  of  the  learned 
judge  the  circumstances  were  mentioned  to  him, 
and  he  had  the  prisoner  tried  upon  a  second  indict- 
ment for  sending  a  similar  letter,  when  the  son 
admitted  in  the  witness  box  writing  and  sending  all 
the  three  letters  in  question,  and  the  father  was  at 
once  acquitted.  The  son  was  subsequently  indicted 
for  the  identical  offence  which  had  been  imputed  to 
the  father  :  he  pleaded  guilty,  and  was  sentenced  to 
transportation  for  seven  years.  It  appeared  that  he 
had  had  access  to  the  bureau,  which  was  commonly 
left  open.  The  writing  of  the  letter  constituted  in 
fact  the  corpus  delicti ;  there  having  been  no  other 
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evidence  to  inculpate  the  prisoner  as  the  sender  of 
the  letter,  which  would,  however,  have  been  the 
natural  and  reasonable  inference  if  he  had  been 
the  writer.  The  correspondence  of  the  fragment 
of  paper  found  in  the  prisoner's  bureau  with  the 
letter  in  question,  and  with  the  two  others  of  the 
same  nature  sent  to  other  persons,  was  simply  a 
circumstance  of  suspicion,  but  foreign,  as  it  turned 
out,  to  the  factum  in  question  ;  and  considering 
that  other  persons  had  access  to  the  bureau,  its 
weight  as  a  circumstance  of  suspicion  seems  to 
have  been  overrated  (/). 

But  perhaps  the  most  extraordinary  and  instruc- 
tive case  of  this  kind  that  has  ever  occurred  was 
that  of  Abraham  Thornton,  who  was  tried  at  the 
Warwick  Autumn  Assizes,  1817,  before  Mr.  Justice 
Holroyd,  for  the  alleged  murder  of  a  young  woman, 
who  was  found  dead  in  a  pit  of  water  about  seven 
o'clock  in  the  morning,  with  marks  of  violence  about 
her  person  and  dress,  from  which  it  was  supposed 
that  she  had  been  violated,  and  afterwards  drowned. 
The  deceased's  bonnet  and  shoes  and  a  bundle 
were  found  on  the  bank  of  the  pit.  Upon  the 
grass,  at  a  distance  of  forty  yards,  there  was  the 
impression  of  an  extended  human  figure,  and  a 
large  quantity  of  blood  was  upon  the  ground  near 
the  lower  extremity  of  the  figure,  where  there  were 
also  the  marks  of  large  shoe-toes.  Spots  of  blood 
were  traced  for   ten   yards   in  a  direction  leading 

(/)  Rexw.  Isaac  Looker,  Rex\.  Edward  Looker,  Ann.  Reg.  1831 
(Chr.),  p.  9  ;  and  see  Selections  from  the  charges  of  Mr.  Baron 
Alderson  (ed.  1858),  51. 
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from  the  impression  to  the  pit,  upon  a  footpath,  and 
about  a  foot  and  a  half  from  the  path  upon  the 
grass  on  one  side  of  it.  When  the  body  was 
found,  there  was  no  trace  of  any  footstep  on  the 
grass,  which  was  covered  with  dew  not  otherwise 
disturbed  than  by  the  blood ;  from  which  circum- 
stances it  was  insisted  that  the  spots  of  blood  must 
have  fallen  from  the  body  while  being  carried  in 
some  person's  arms.  Upon  the  examination  of  the 
body,  about  half  a  pint  of  water  and  some  duckweed 
were  found  in  the  stomach,  so  that  the  deceased 
must  have  been  alive  when  immersed  in  the  water. 
There  were  no  physical  indications  inconsistent 
with  intercourse  with  consent.  Soon  after  the 
discovery  of  the  body,  there  were  found  in  a  newly 
harrowed  field  adjoining  that  in  which  the  pit  was 
situate,  the  recent  marks  of  the  right  and  left  foot- 
steps of  the  prisoner  and  also  of  the  footsteps  of  the 
deceased,  which,  from  the  length  and  depth  of  the 
steps,  indicated  that  there  had  been  running  and 
pursuit,  and  that  the  deceased  had  been  overtaken. 
From  that  part  of  the  harrowed  field  where 
the  deceased  had  been  overtaken,  her  footsteps 
and  those  of  the  prisoner  proceeded  together, 
walking  in  a  direction  towards  the  pit  and  the  spot 
where  the  impression  was  found,  until  the  footsteps 
came  within  the  distance  of  forty  yards  from  the 
pit,  when  from  the  hardness  of  the  ground  they 
could  be  no  longer  traced.  The  marks  of  the 
prisoner's  running  footsteps  were  also  discovered  in 
a  direction  leading  from  the  pit  across  the  harrowed 
field  ;  from  which  it  was  contended  that  he  had  run 
alone  in  that  direction  after  the  commission  of  the 
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supposed  murder.  The  mark  of  a  man's  left  shoe 
(but  not  proved  to  have  been  the  prisoner's)  was 
discovered  near  the  edge  of  the  pit,  and  it  was 
proved  that  the  prisoner  had  worn  right  and  left 
shoes.  On  the  prisoner's  shirt  and  breeches  were 
found  stains  of  blood,  and  he  acknowledged 
that  he  had  had  intercourse  with  the  deceased, 
but  alleged  that  it  had  taken  place  with  her  own 
consent. 

The  defence  set  up  was  an  alibi,  which,  notwith- 
standing these  apparently  decisive  facts,  was  most 
satisfactorily  established.  The  prisoner  and  the 
deceased  had  met  at  a  dance  on  the  preceding  evening 
at  a  public-house,  which  they  left  together  about  mid- 
night. About  three  in  the  morning  they  were  seen 
talking  together  at  a  stile  near  the  spot,  and  about 
four  o'clock  the  deceased  called  at  the  house  ot 
Mrs.  Butler,  at  Erdington,  where  she  had  left  a 
bundle  of  clothes  the  day  before.  Here  she 
appeared  in  good  health  and  spirits,  changed  a  part 
of  her  dress  for  some  of  the  garments  which  she  had 
left  there,  and  quitted  the  house  in  about  a  quarter 
of  an  hour.  Her  way  home  lay  across  certain  fields, 
one  of  which  had  been  newly  harrowed,  and  adjoined 
that  in  which  the  pit  was  situate.  The  deceased  was 
successively  seen  after  leaving  Mrs.  Butler's  house 
by  several  persons,  proceeding  alone  in  a  direction 
towards  her  own  home,  along  a  public  road  where 
the  prisoner,  if  he  had  rejoined  her,  could  have 
been  seen  for  a  considerable  distance ;  the  last 
of  such  persons  saw  her  within  a  quarter  of  an  hour 
afterwards,  that  is  to  say,  before  or  about  half- 
past  four.     At  about  half-past  four,  and  not  later 


296  RULES    OF    EVIDENCE.  [CHAP.  VI. 

than  twenty-five  minutes  before  five,  the  accused  was 
seen  by  four  persons,  wholly  unacquainted  with  him, 
walking  slowly  and  leisurely  along  a  lane  leading 
in  an  opposite  direction  from  the  young  woman's 
course  towards  her  home.  About  a  mile  from  the 
spot  where  the  prisoner  was  seen,  he  was  seen  by 
another  witness  about  ten  minutes  before  five,  still 
walking  slowly  in  the  same  direction,  with  whom  he 
stopped  and  conversed  for  a  quarter  of  an  hour,  after 
which,  at  twenty-five  minutes  past  five,  he  was 
again  seen  walking  towards  his  father's  house, 
which  was  distant  about  half  a  mile.  From  Mrs. 
Butler's  house  to  the  pit  was  a  distance  of  upwards 
of  a  mile  and  a  quarter ;  and  allowing  twenty 
minutes  to  enable  the  deceased  to  walk  this  distance, 
the  time  of  her  arrival  at  the  pit  would  appear  to  be 
about  twenty-five  minutes  before  five  ;  whereas  the 
prisoner  was  first  seen  by  four  persons  above  all 
suspicion  at  half-past  four  or  twenty-five  minutes 
before  five,  and  the  distance  of  the  pit  from  the 
place  where  he  was  seen  was  two  miles  and  a 
half. 

Upon  the  hypothesis  of  his  guilt,  the  prisoner 
must  have  rejoined  the  deceased  after  she  left  Mrs. 
Butler's  house,  and  a  distance  of  upwards  of  three 
miles  and  a  quarter  must  have  been  traversed  by 
him,  accompanied  for  a  portion  of  it  by  the  deceased, 
and  the  pursuit,  the  improper  intercourse,  the  drown- 
ing, and  the  deliberate  placing  of  the  deceased's 
bonnet,  shoes,  and  bundle,  must  have  taken  place 
within  twenty  or  twenty-five  minutes.  The  defence 
was  set  up  at  the  instant  of  the  prisoner's  apprehen- 
sion, which  took  place  within  a  few  hours  after  the 
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discovery  of  the  body,  and  was  maintained  without 
contradiction  or  variation  before  the  coroner's 
inquest  and  the  committing  magistrates,  and  also 
upon  the  trial,  and  no  inroad  was  made  on  the 
credibility  of  the  testimony  by  which  it  was  sup- 
ported. The  various  timepieces  to  which  the  wit- 
nesses referred,  and  which  differed  much  from  each 
other,  were  carefully  compared  on  the  day  after  the 
occurrence  and  reduced  to  a  common  standard,  so 
that  there  could  be  no  doubt  of  the  real  times  as 
spoken  to  by  them.  Thus,  it  was  not  within  the 
bounds  of  possibility  that  the  prisoner  could  have 
committed  the  crime  imputed  to  him  ;  neverthe- 
less, public  indignation  was  so  strongly  excited 
that  his  acquittal,  though  it  afforded  a  fine 
example  of  the  calm  and  unimpassioned  adminis- 
tration of  justice,  occasioned  great  public  dis- 
satisfaction. 

There  was  nevertheless  a  total  absence  of  all 
conclusive  evidence  of  a  corpus  delicti,  which  the 
jury  were  required  to  infer  from  circumstances  of 
apparent  suspicion.  The  deceased  might  have 
drowned  herself  in  a  moment  of  reaction  after 
guilty  excitement,  no  longer  kept  up  by  the  com- 
panionship of  her  seducer.  It  was  possible  that 
she  might  have  sat  down  to  change  her  dancing 
shoes  for  the  boots  which  she  had  worn  the 
preceding  day  and  carried  in  her  bundle,  and  fallen 
into  the  water  from  exhaustion  ;  for  she  had  walked 
to  and  from  market  in  the  morning,  had  exerted 
herself  in  dancing  in  the  evening,  and  had  been 
wandering  all  night  in  the  fields  without  food. 
The  allegation  that  the  prisoner  had  used  violence 
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to  the  deceased,  and  therefore  had  a  motive  to 
destroy  her,  was  mere  conjecture ;  and  from  the 
circumstance  of  her  having  been  out  all  night  with 
the  prisoner,  with  whom  she  was  previously  un- 
acquainted, and  from  evidence  supplied  from  Mrs. 
Butler's  house,  there  could  be  no  doubt  that  the 
intercourse  had  taken  place  before  her  call  there 
at  4  A.M.,  at  which  time  she  made  no  complaint, 
but  appeared  composed  and  cheerful.  Again,  the 
inference  contended  for,  from  the  state  of  the  grass, 
with  drops  of  blood  upon  it  where  the  dew  had  not 
been  disturbed,  was  equally  groundless ;  for  there 
was  no  proof  that  the  dew  had  not  been  deposited 
after  the  drops  of  blood  ;  and  it  clearly  appeared 
that  the  footsteps  of  the  prisoner  and  the  deceased 
could  not  be  traced  on  other  parts  of  the  grass 
where,  beyond  all  doubt,  they  had  been  together  in 
the  course  of  the  night.  Now,  suppose  that  the 
alibi  had  been  incapable  of  satisfactory  proof,  that 
the  prisoner  had  not  been  seen  after  parting  from 
the  deceased,  and  that  the  inconclusiveness  of  the 
inference  suggested  from  the  discovery  of  drops  ot 
blood  on  the  grass,  where  there  were  no  footmarks, 
had  not  been  manifested  by  the  absence  of  those 
marks  in  other  places  where  they  had  unquestion- 
ably been  together  in  the  night, — the  guilt  of  the 
prisoner  would  have  been  considered  indubitable, 
and  his  execution  certain  ;  and  yet  these  exculpa- 
tory circumstances  were  entirely  collateral,  and 
independent  of  the  facts  which  were  supposed  to  be 
clearly  indicative  of  guilt  (^). 

(^)  The  brother  of  the  deceased  brought  an  appeal  of  murder,  in 


CHAP.  VI.]  RULES    OF    EVIDENCE.  2g9 

Two  other  cases,  equally  remarkable,  though  not 
so  well  known,  may  be  instanced  as  instructive 
illustrations  alike  of  the  fallibility  of  human  testi- 
mony, particularly  as  to  identification  of  persons, 
and  of  the  fact  that  the  most  cogent  circumstances 
of  suspicion  are  sometimes  capable  of  a  perfectly 
satisfactory  explanation. 

A  young  man  named  Pook  was  tried  at  the 
Central  Criminal  Court  in  1871  for  the  murder  of 
Jane  Maria  Clousen.  Evidence  was  given  on 
behalf  of  the  Crown  to  the  following  effect.  The 
deceased,  a  girl  of  seventeen,  had  been  servant  in 
the  house  of  the  prisoner's  father  at  Greenwich, 
where  the  prisoner  also  lived.  On  the  nth  of 
April  she  went  to  stay  with  friends.  On  Tuesday 
the  25th  of  April  she  was  in  High  Street,  Deptford, 
at  6.40  P.M.  At  4.15  A.M.  next  day  she  was  found 
in  a  dying  state  in  Kidbrooke  Lane  with  her  head 
beaten  in.  On  the  27th  of  April  a  hammer  covered 
with  blood  and  hair  was  found  near  the  scene  of 
the  murder  in  the  direction  of  the  prisoner's  home. 
A  metal  whistle  was  found  about  fifteen  yards  from 
the  scene  of  the  murder,  and  it  was  proved  that  the 
prisoner  was  in  the  habit  of  using  a  similar  whistle. 

which  the  defendant  tendered  wager  of  battle,  and  the  proceedings 
led  to  the  abolition,  by  59  Geo.  III.  c.  46,  of  that  barbarous  relic 
of  feudal  times.  See  Ashford  v.  Thornton^  i  B.  &  Aid.  405  ;  Short- 
hand Rep.,  and  Observations  upon  the  case  of  Abraham  Thornton,  by 
Edward  Holroyd,  Esq.,  where  the  judge's  notes  of  the  evidence  are 
given.  There  is  another  report  of  the  case  and  the  subsequent 
proceedings  in  the  Court  of  King's  Bench,  printed  at  Warwick,  1818, 
See  also  i  Woodall's  Celebrated  Trials,  p.  i  ;  and  there  is  an  account 
of  the  case  of  a  more  popular  character,  and  obviously  partial,  in 
6  Celebrated  Trials,  p.  227. 
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The  post-mortem  examination  showed  that  the  girl 
was  pregnant.  Several  persons  swore  that  a  young 
man  in  a  dark  coat  and  light  trousers  bought  a 
hammer  similar  to  the  one  produced  at  a  shop  kept 
by  a  man  named  Thomas,  on  Monday,  the  24th,  at 
about  7.45  P.M.,  and  two  of  them  deposed  that  this 
man  was  the  prisoner.  Two  witnesses  swore  that 
on  the  evening  of  Tuesday  the  25th  of  April  they 
saw  the  prisoner  in  Kidbrooke  Lane  in  company 
with  a  girl,  one  of  them  at  about  6.40  p.m.,  the 
other  at  about  8.45  p.m.  Two  other  witnesses  saw 
him  running  into  Greenwich  at  about  9  p.m.  A 
few  minutes  later  he  entered  a  shop  at  Greenwich 
in  a  very  hot  and  muddy  condition,  and  brushed  his 
clothes  there.  The  shirt  and  trousers  worn  by  the 
prisoner  on  that  day  had  some  spots  of  blood  on 
them.  Some  time  between  the  23rd  and  30th  of 
April  he  had  shaved  off  his  moustache,  and  had 
told  some  girls  he  had  done  so  for  some  private 
theatricals,  which  was  untrue.  On  Sunday,  the 
23rd  of  April,  he  had  told  the  same  girls  that  he 
was  going  to  London  on  the  Tuesday  evening, 
whereas  his  defence  was  that  he  had  gone  to 
Lewisham.  It  may  be  remarked  that  this  evidence, 
if  unanswered,  contains  all  the  elements  necessary 
for  a  complete  circumstantial  proof;  the  corpus 
delicti,  motive,  possession  of  the  means  of  crime, 
other  inculpatory  facts  such  as  the  whistle,  spots  of 
blood  on  his  clothes,  identification  near  the  scene 
on  the  night  in  question,  and  his  running  home  ; 
there  was  also  evidence  of  falsehoods  told  as  to  his 
intended  movements  upon  the  night  in  question, 
with  a  suggested  attempt  at  disguise. 
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The  evidence  for  the  defence  was  equally  com- 
plete. Prisoner  was  subject  to  fits,  and  was  con- 
stantly watched  by  his  family,  and  they  saw  no 
signs  of  any  intimacy  which  would  supply  the 
motive  suggested  for  the  murder.  On  the  evening 
of  Monday  the  24th  prisoner  was  with  his  brother 
the  whole  evening  and  did  not  go  to  Thomas's 
shop.  Thomas's  books  only  showed  the  sale  of  one 
hammer  that  day  or  near  it,  and  the  purchaser  was 
called.  The  prisoner  never  had  a  pair  of  light 
trousers  in  his  life,  and  was  shown  to  have  had  his 
whistle  after  the  murder.  His  whole  family  saw 
him  at  home  on  Tuesday  evening  till  about  7.20, 
and  again  soon  after  g.  Several  independent 
witnesses  saw  him  on  Lewisham  Bridge  from  about 
8.0  till  8.30.  According  to  the  defence  he  had 
gone  there  to  meet  his  sweetheart,  who  had  failed 
to  come,  and  after  waiting  about  forty  minutes,  he 
had  run  back  to  Greenwich,  arriving  there  by  nine 
o'clock.  The  blood  on  his  clothes  was  reasonably 
accounted  for ;  one  witness  had  noticed  it  on  his 
shirt  on  the  day  preceding  the  murder.  He  had 
shaved  his  moustache  fotir  days  after  the  murder 
and  it  had  not  sufficiently  changed  his  appearance 
to  effect  any  disguise.  Having  had  some  flirtation 
with  one  of  the  girls  called,  he  naturally  would  not 
say  he  was  going  to  Lewisham  after  another  young 
woman.     The  prisoner  was  acquitted  {h). 


{h)  Reg.  V.  Pook,  coram  Bovill,  L.C.J.,  74  C.  C.  C,  Sess.  Pap.  245. 
See  Times,  July  13-17,  1871,  and  Pook  v.  Crosland,  Times,  Febru- 
ary 2  and  3,  1872.  As  in  Thornton's  case,  popular  feeling  ran  very 
high  against  Pook — largely  in  consequence  of  sensational  anticipations 
of  the  evidence  in  the  newspapers. 
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A  German  named  Franz  was  indicted  for  the 
murder  of  Martha  Halliday.  Deceased  was  the 
caretaker  of  Kingswood  Rectory,  four  miles  from 
Reigate.  On  Monday,  the  loth  of  June,  1861,  she 
was  left  alone  in  the  house  after  about  6  p.m. 
Next  morning  she  was  found  dead  on  the  floor 
of  her  bedroom  in  her  night-dress.  Death  was 
caused  by  suffocation,  a  stocking  having  been 
thrust  into  her  mouth  apparently  as  a  gag.  Her 
hands  and  feet  had  been  tied  with  a  peculiar  kind 
of  cord.  No  property  was  missing,  the  thieves 
having  probably  been  disturbed.  Footprints  out- 
side showed  that  two  men  had  made  several 
attempts  to  get  into  the  house,  finally  entering  by 
the  window  of  the  deceased's  bedroom.  Near  the 
body  was  found  a  packet  of  papers  consisting  of 
certificates  of  birth  and  baptism,  and  a  passport, 
all  belonging  to  the  prisoner,  and  containing  his 
personal  description ;  also  a  begging  letter  signed 
Adolphe  Krohn,  a  letter  from  Mile.  Tietjens,  the 
singer,  and  a  list  of  addresses.  In  the  room  was 
found  a  rough  stick  broken  off  a  tree.  Early  in 
July  the  prisoner  was  arrested  in  London,  where 
he  was  passing  under  a  false  name.  Evidence  was 
given  for  the  prosecution  to  the  following  effect : 
About  noon  on  Sunday,  the  gth  of  June,  two 
foreigners  took  lodgings  at  "  The  Cricketers,"  at 
Reigate.  On  Monday,  the  loth  of  June,  they 
purchased  a  ball  of  cord  of  peculiar  make,  the  same 
as  that  with  which  the  deceased  woman  had  been 
bound.  Another  piece  of  the  same  kind  was  found 
tied  round  a  shirt  left  by  the  prisoner  at  his  London 
lodgings  when  he  was  arrested.     This  cord  was  so 
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unusual  that  it  could  not  be  matched  except  at  the 
Reigate  shop  and  at  the  maker's.  Various  persons 
identified  the  prisoner  more  or  less  positively  as  one 
of  the  two  foreigners  at  Reigate.  He  was  the 
taller  and  fairer,  the  other  was  short  and  dark.  At 
4  P.M.  on  the  Monday  (loth  of  June)  the  foreigners 
left  "  The  Cricketers."  Later  that  day  they  were 
seen  going  from  Reigate  towards  Kingswood ; 
about  7  P.M.  two  men  who  spoke  a  foreign  language 
were  seen  about  a  mile  from  Kingswood  Rectory 
under  a  beech-tree,  which  corresponded  with  the 
broken  stick  found.  At  about  the  same  time  two 
foreigners  were  seen  going  from  the  beech-tree 
towards  the  Rectory,  but  the  witness  who  met 
them  declared  that  he  had  met  the  same  two  men 
at  an  hour  on  Sunday  afternoon  when  the  Reigate 
foreigners  were  undoubtedly  at  "  The  Cricketers." 

No  evidence  of  an  alibi  was  forthcoming,  though 
the  prisoner  professed  to  have  been  in  London  at 
the  date  of  the  murder.  The  story  he  told  the 
police  on  the  8th  of  July  was  as  follows.  He  had 
landed  at  Hull  and  set  out  to  walk  to  London. 
On  the  way  he  had  fallen  in  with  two  compatriots, 
one  of  whom  was  named  Adolphe  Krohn,  the 
other  William  Gerstenberg,  who  was  about  prisoner's 
height  and  colour  and  who  kept  importuning  him 
to  give  him  papers  of  identification.  Prisoner 
refused,  but  one  night  while  he  was  asleep,  the 
other  two  went  off  with  his  bag,  containing  his 
papers  and  a  suit  of  clothes  like  those  that  he  was 
wearing.  The  papers  included  those  found  at 
Kingswood  and  also  a  testimonial  and  a  certificate 
of  confirmation.    On  arriving  in  London  he  learned 
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from  the  newspapers  that  he  was  accused  of  murder, 
and  in  alarm  changed  his  name.  In  support  of  this 
story  it  was  proved  by  independent  evidence  that 
on  the  gth  of  July  a  tramp  brought  to  a  local  J. P. 
the  testimonial  and  certificate  mentioned  by 
prisoner,  with  his  diary  from  his  landing  in  Hull 
till  he  lost  his  bag.  They  were  picked  up  in 
Northamptonshire.  It  was  also  shown  that  he  had 
arrived  in  Hull  with  a  bag,  but  had  none  when 
apprehended.  Mile.  Tietjens  had  given  her  letter 
to  a  German  calling  himself  Adolphe  Krohn,  who 
resembled  the  prisoner  but  was  not  the  same  man. 
Prisoner  stated  that  the  piece  of  cord  with  which 
his  shirt  was  tied  up  was  picked  up  by  him  near  his 
lodgings  in  Whitechapel,  This  was  close  to  the 
factory  where  it  was  made,  and  other  cord  like  it 
was  picked  up  at  the  same  spot  by  a  witness  called 
for  the  defence.     The  prisoner  was  acquitted  (e). 

Rule  2. — The  burden  of  proof  is  always  on  the 
party  who  asserts  the  existetwe  of  any  fact  which 
infers  legal  accountability  (k).  This  is  a  universal  rule 
of  jurisprudence,  founded  upon  evident  principles 
of  justice  ;  and  it  is  a  necessary  consequence,  that 
the  affirmant  party  is  not  absolved  from  its  obli- 
gation because  of  the  difficulty  which  may  attend 
its  application.  No  man  can  be  justly  deprived  of 
his  social  rights  without  proof  that  he  has  com- 
mitted some  act  which  legally  involves  the  forfeiture 

(/■)  Reg.v.  Franz,  Croydon  Summer  Assizes,  iS6i,  coram  Black- 
burn, J.     See  Times,  August  7,  1861.     Ann.  Reg.  1861,  p.  138. 

(/&)  I  Starkie's  L.  of  Ev.  (ed.  1853),  585;  i  Greenleafs  L.  of  Ev. 
(ed.  1892),  pt.  ii.  c.  3,  p.  113.  The  proposition  is  equally  true  of 
every  fact  whether  implying  responsibility  or  not. 
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of  them.  The  law  respects  the  status  in  quo,  and 
regards  every  man  as  legally  innocent  until  the 
contrary  be  proved.  To  prove  a  negative  is  in 
most  cases  difificult,  in  many  impossible.  Criminality 
therefore  is  never  to  be  presumed.  But  neverthe- 
less the  operation  of  this  rule  may,  to  a  certain 
extent,  be  modified  by  circumstances  which  create 
a  counter-obligation,  and  shift  the  onus  probandi. 
Lord  Brougham,  speaking  of  principles  that  were 
applicable  to  all  cases,  but  especially  to  such  as 
rest  upon  circumstantial  evidence,  said  that  "the 
burthen  of  the  proof  often  shifts  about  from  one 
party  to  the  other  in  the  process  of  a  cause,  accord- 
ing as  the  successive  steps  of  the  inquiry,  by  leading 
to  inferences  decisive  until  rebutted,  cast  on  one  or 
the  other  party  the  necessity  of  protecting  himself 
from  the  consequences  of  such  inferences  "  (/).  It 
follows,  from  the  very  nature  of  circumstantial 
evidence,  that,  in  drawing  an  inference  or  con- 
clusion as  to  the  existence  of  a  particular  fact  from 
other  facts  that  are  proved,  regard  must  always  be 
had  to  the  nature  of  the  particular  case,  and  the 
facility  that  appears  to  be  afforded  either  of  explana- 
tion or  contradiction  (w).  Lord  Ellenborough  said 
that  no  person  accused  of  crime  is  bound  to  offer 
any  explanation  of  his  conduct,  or  of  circumstances 
of  suspicion  which  attach  to  him  ;  but  nevertheless, 
if  he  refuse  to  do  so,  where  a  strong  prima  facie 
case  has  been  made  out,  and  when  it  is  in  his  own 
power  to  offer  evidence,  if  such  exist,  in  explanation 
of  such  suspicious  appearances,  which  would  show 

(/)    Waring  V.  Waring,  6  Moore's  P.  C.  Rep.  at  p.  355. 
{m)  Per  Abbott,  L.C.J. ,  in  Rex  v.  Burdett^i^  B.  &  Aid.  95,  161. 
C.E.  X 
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them  to  be  fallacious   and    explicable  consistently 
with  his  innocence,  it  is  a  reasonable  and  justifiable 
conclusion   that   he    refrains  from    doing    so  only 
from   the    conviction    that    the    evidence    so    sup- 
pressed or  not  adduced   would    operate    adversely 
to  his  interest  (n).     It  is  therefore  a  qualification  of 
the  rule  in  question,  that   "in  every  case  the  onus 
probandi  lies  on  the  person  who   is   interested  to 
support  his  case  by  a    particular  fact,  which  lies 
more  particularly  within  his  own  knowledge,  or  of 
which  he  is  supposed  to  be  cognizant.     This  indeed 
is  not  allowed  to  supply  the  want  of  necessary  proof, 
whether  direct  or  presumptive,  against  a  defendant, 
of  the  crime  with  which  he  is  charged  ;  but  when 
such  proof  has  been  given,  it  is  a  rule  to  be  applied 
in  considering  the  weight  of  the   evidence  against 
him,  whether  direct  or  presumptive,  when  it  is  un- 
opposed, unrebutted  or  not  weakened  by  contrary 
evidence,  which  it    would    be    in    the    defendant's 
power  to  produce,  if  the  fact  directly  or  presump- 
tively proved  were  not  true  "  (o).     It  has  been  well 
observed,  that  in  such  case  we  have  something  like 
an  admission  that  the  presumption  is  just  {p).     "  In 
drawing   an    inference    or    conclusion,  from    facts 
proved,"  said  Lord  Chief  Justice  Abbott  {q),  "  regard 
must  always  be  had  to  the  nature  of  the  particular 
case,  and  the  facility  that  appears  to  be  afforded 
either   of  explanation    or    of    contradiction.      No 


(«)  Rex  V.  Lord  Cochrane  and  others,  1814,  Shorthand  Report  by 
Gurney.     See  p.  116,  n.  (r),  supra. 

{o)  Per  Holroyd,  J.,  in  Rex  v.  Burdeii,  4  B.  &  Aid.  95,  140. 

[p)  Per  Best,  J.,  ib.  122. 

{g)  Ibid.  161  ;  and  see  the  language  of  Bay  ley,  J.,  ib.  150. 
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person  is  to  be  required  to  explain  or  contradict, 
until  enough  has  been  proved  to  warrant  a  reason- 
able and  just  conclusion  against  him,  in  the  absence 
of  explanation  or  contradiction  ;  but  when  such 
proof  has  been  given,  and  the  nature  of  the  case  is 
such  as  to  admit  of  explanation  or  contradiction,  if 
the  conclusion  to  which  the  proof  tends  be  untrue, 
and  the  accused  offers  no  explanation  or  contradic- 
tion, can  human  reason  do  otherwise  than  adopt 
the  conclusion  to  which  the  proof  tends  ?  The 
premises  may  lead  more  or  less  strongly  to  the 
conclusion,  and  care  must  be  taken  not  to  draw  the 
conclusion  hastily ;  but  in  matters  that  regard  the 
conduct  of  men,  the  certainty  of  mathematical 
demonstration  cannot  be  required  or  expected  ;  and 
it  is  one  of  the  peculiar  advantages  of  our  juris- 
prudence, that  the  conclusion  is  to  be  drawn  by  the 
unanimous  judgment  and  conscience  of  twelve  men 
conversant  with  the  affairs  and  business  of  life,  and 
who  know  that  where  reasonable  doubt  is  enter- 
tained, it  is  their  duty  to  acquit ;  and  not  of  one  or 
more  lawyers,  whose  habits  might  be  suspected  of 
leading  them  to  the  indulgence  of  too  much  subtlety 
and  refinement."  To  the  same  effect  Lord  Chief 
Justice  Tindal,  on  a  trial  for  high  treason,  said  that 
"  the  offence  charged  against  the  prisoner  must  be 
proved  by  those  who  make  the  charge.  The  proof 
of  the  case  against  the  prisoner  must  depend  for  its 
support  not  upon  the  absence  or  want  of  any 
explanation  on  the  part  of  the  prisoner  himself,  but 
upon  the  positive  affirmative  evidence  of  the  guilt 
that  is  given  by  the  Crown.  It  is  not  however  an 
unreasonable  thing,"  said  the  learned  judge,  "  and 

X  2 
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it  daily  occurs  in  investigations,  both  civil  and 
criminal,  that  if  there  is  a  certain  appearance  made 
out  against  a  party,  if  he  is  involved  by  the  evidence 
in  a  state  of  considerable  suspicion,  he  is  called 
upon  for  his  own  sake  and  his  own  safety  to  state 
and  bring  forward  the  circumstances,  whatever 
they  may  be,  which  might  reconcile  such  suspicious 
appearances  with  perfect  innocence  "  (r).  But  this 
doctrine,  it  has  been  well  observed,  is  to  be 
cautiously  applied,  and  only  in  cases  where  it  is 
manifest  that  proofs  not  accessible  to  the  prosecution 
are  in  the  power  of  the  accused  (5). 

It  is  a  necessary  consequence  of  this  rule,  rather 
than  a  substantive  rule,  that  the  corpus  delicti  must 
be  clearly  proved  before  any  effect  is  attached  to 
circumstances  supposed  to  be  inculpatory  of  a 
particular  individual  ;  but  this  is  a  branch  of  the 
subject  of  so  much  importance  and  of  such  com- 
prehensive extent,  as  to  require  consideration  in  a 
separate  chapter. 

Rule  3. — In  all  cases,  whether  of  direct  or  circum- 
stantial evidence,  the  best  evidence  must  be  adduced 
which  the  nature  of  the  case  admits.  The  suppres- 
sion or  non-production  of  pertinent  and  cogent 
evidence  necessarily  raises  a  strong  presumption 
against  the  party  who  withholds  such  evidence 
when    he    has   it   in    his    power   to  produce  it ;  of 

(r)  Reg.  V.  Frost,  Monmouth  Sp.  Comm.,  Jan.  1840,  Gurney's 
Shorthand  Report,  689  ;  and  see  the  language  of  Lord  Ellenborough 
in  Rex  v.  Despard,  28  State  Trials,  345,  521 ;  and  in  Rex  v.   Watson, 

32  tb.  (1,583)- 

(j)  Per  Shaw,  C.J.,  in  Prof.  Webster  s  case,  Bemis's  Report,  p.  467; 
see  p.  1 27,  supra,  for  other  reports  of  this  case. 
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which  some  interesting  exempHfications  appear  in 
other  parts  of  this  Essay  (/).  This  rule  appHes 
a  fortiori  to  circumstantial  evidence,  a  kind  of 
evidence  which,  for  reasons  which  have  been 
already  urged,  is  inherently  inferior  to  direct  testi- 
mony ;  and  therefore,  whenever  direct  evidence  is 
capable  of  being  adduced,  the  very  attempt  to  substi- 
tute a  description  of  evidence  not  of  the  same  degree 
of  force  necessarily  creates  a  suspicion  that  it  is  with- 
held from  improper  motives  {^i).  Nor  is  the  applica- 
tion of  the  rule  confined  to  the  proof  of  the  principal 
fact;  it  is  "the  master  rule  which  governs  all  the 
subordinate  rules "  (x)  and  applies  alike  to  the 
proof  of  every  individual  constituent  fact,  whether 
principal  or  subordinate.  Thus,  in  a  trial  for 
murder,  Mr.  Baron  Maule  refused  to  receive 
evidence  of  the  contents  of  a  coffin-plate  in  order  to 
establish  the  identity  of  the  deceased,  on  the  ground 
that,  being  removable,  it  might  have  been  produced, 
and,  there  being  no  other  case  of  identity,  stopped 
the  case  {y).  The  rule  is,  however,  necessarily 
relaxed  where  its  application  becomes  impracticable 
by  the  act  of  the  party  who  would  otherwise  be 
entitled  to  claim  its  protection  ;  as  where  a  witness 
is  kept  out  of  the  way  by  or  on  his  behalf  (^),  or 

(/)  See  Ch.  iii.  s.  5,  p.  97,  and  s.  7,  p.  128,  supra. 

{u)  See  pp.  47-48,  supra. 

{x)  Burke's  Works  :  Report  of  the  Committee  of  the  House  of 
Commons  appointed  to  inspect  the  Lords'  Journals  in  relation  to 
their  proceeding  in  the  trial  of  Warren  Hastings,  Esquire,  under 
the  heading,  "  Debates  on  Evidence."  Ed.  Rivington,  1852,  vol. 
viii.,  p.  84. 

[y)  Reg.  V.  Edge,  Chester  Spring  Assizes,  1842. 

{z)  Hawk.  P.  C,  Bk.  2,  c.  46,  s.  15;  Reg.  v.  Scaife,  17  Q.  B.  238. 
See  Rex  v.  Harrisoti,  12  State  Trials,  833,  851,  868. 
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where  a  deed  or  other  instrument  in  his  possession 
is  withheld  by  him  after  notice  to  produce  (a). 
Similarly  the  rules  of  law  allow  secondary  instead 
of  primary  evidence  to  be  given  where,  from  circum- 
stances over  which  neither  party  has  control,  the 
production  of  the  primary  evidence  is  actually  or 
practically  impossible,  as  where  an  original  docu- 
ment has  been  lost,  or  is  of  such  a  nature  that  it 
cannot  reasonably  be  moved,  such  as  an  inscription 
on  a  tombstone  or  a  writing  on  a  wall  (b).  On  like 
principles,  it  is  enacted  by  statute  that  where  a 
witness  is  dead,  or  too  ill  to  travel,  his  deposition 
may  be  read  to  the  jury  (c). 

Considering,  moreover,  the  inherent  infirmity  of 
human  memory,  evidence  ought  in  all  criminal 
cases,  and  a  fortiori  in  cases  of  circumstantial 
evidence,  to  be  received  with  caution,  wherever  any 
considerable  time  has  elapsed  since  the  commission 
of  the  alleged  offence.  The  justice  and  efficacy  of 
punishment,  and  more  especially  of  capital  punish- 
ment, inflicted  after  the  lapse  of  any  considerable 
interval,  at  least  where  the  offender  has  not  with- 
drawn himself  from  the  reach  of  justice,  are  often 
questionable  (d).     An  unavoidable   consequence  of 

(a)  Hex  V.  Hunter,  3  C.  &  P.  591  ;  4  ib.  128  ;  Rex  v.  Haworth,  4 
C.  &  P.  254  ;  and  see  Ch.  iii.  s.  7,  p.  128,  supra. 

{b)  Mortimer  v.  McCallan,  6  M.  &  W.  58,  67. 

{c)  The  Indictable  Offences  Act,  1848  (n  &  12  Vict.  c.  42)  s.  17. 

{d)  See  Rex  v.  Home,  executed  at  Nottingham  in  1759,  for  the 
murder  of  his  natural  child  forty  years  before ;  4  Cel.  Tr.  396 ;  and 
Rex  V.  Wall,  whose  execution  took  place  after  the  lapse  of  twenty 
years  from  the  commission  of  the  offence,  28  State  Trials,  51 ;  and 
see  the  strictures  of  Lord  Campbell  on  this  case.  Lives  of  the  Chief 
Justices,  vol.  iii.,  p.  147,  and  Rex  v.  Roper,  Leicester  Summer  Assizes, 
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great  delay  is,  that  the  party  is  deprived  of  the 
means  of  vindicating  his  innocence,  or  of  proving 
the  attendant  circumstances  of  extenuation  ;  the 
crime  itself  becomes  forgotten,  or  is  remembered 
but  as  matter  of  tradition,  and  the  offender  may 
have  become  a  different  moral  being  :  in  such  cir- 
cumstances punishment  can  seldom,  perhaps  never, 
be  efficacious  for  the  purpose  of  example.  On  these 
accounts  judges  and  juries  are  now  always  reluctant 
to  convict  parties  charged  with  offences  committed 
long  previously. 

Rule  4. — In  order  to  justify  the  inference  of  guilty 
the  inculpatory  facts  must  be  incompatible  with  the 
innocence  of  the  accused,  and  incapable  of  explanation 
upon  any  other  reasonable  hypothesis  than  that  of  his 
guilt.  This  is  the  fundamental  rule,  the  experi^nentum 
crucis  by  which  the  relevancy  and  effect  of  circum- 
stantial evidence  must  be  estimated.  The  awards 
of  penal  law  can  be  justified  only  when  the  strength 
of  our  convictions  is  equivalent  to  moral  certainty ; 
which,  as  we  have  seen,  is  that  state  of  the  judg- 
ment, grounded  upon  an  adequate  amount  of  appro- 
priate evidence,  which  induces  a  man  of  sound  mind 
to  act  without  hesitation  in  the  important  and 
serious  concerns  of  human  life.  In  cases  of  direct 
credible  evidence,  that  degree  of  assurance  im- 
mediately and  necessarily  ensues  ;  but  in  estimating 
the  effect  of  circumstantial  evidence,  there  is  of 
necessity  an  ulterior  intellectual  process  of  inference 

1836.  Roper  was  tried  for  a  murder  committed  thirty-four  years 
before,  but  was  acquitted  on  the  ground  that  he  had  made  a  mere  mad 
confession.     See  Ann.  Reg.  1836,  p.  285. 
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which  constitutes  an  essential  element  in  arriving 
at  moral  certainty.  The  most  important  part  of 
the  inductive  process,  especially  in  moral  inquiries, 
is  the  correct  exercise  of  the  judgment  in  drawing 
the  proper  inference  from  the  known  to  the 
unknown,  from  the  facts  proved  to  the  factum  pro- 
bandum.  A  number  of  secondary  facts  of  an 
inculpatory  moral  aspect  being  given,  the  problem 
is  to  discover  their  causal  moral  source,  not  by 
arbitrary  assumption,  but  by  the  application  of  the 
teachings  of  experience  in  relation  to  the  immutable 
laws  of  human  nature  and  conduct.  It  is  not 
enough,  however,  that  a  particular  hypothesis  will 
explain  all  the  phenomena ;  nothing  must  be 
inferred  merely  because,  if  true,  it  would  account 
for  the  facts;  and  if  the  circumstances  are  equally 
capable  of  solution  upon  any  other  reasonable 
hypothesis,  it  is  manifest  that  their  true  moral 
cause  is  not  exclusively  ascertained,  but  remains  in 
uncertainty ;  and  they  must  therefore  be  discarded 
as  affording  conclusive  presumptions  of  guilt. 
Every  other  reasonable  supposition  by  which  the 
facts  may  be  explained  consistently  with  the 
hypothesis  of  innocence  must  therefore  be 
rigorously  examined  and  successively  eliminated; 
and  only  when  no  other  supposition  will  reasonably 
account  for  all  the  conditions  of  the  case  can  the 
[  conclusion  of  guilt  be  legitimately  adopted  (e).  In  a 
case  before  the  Court  of  Justiciary  at  Edinburgh,  the 
Lord  Justice  Clerk  Hope  said  that  the  matter  might 
remain  most  mysterious,  wholly  unexplained ;  the 
jury  might  not  be  able  to  account  for  it  on  any 
{e)  See  Mittermaier,  Trait6  de  la  Preuve,  ch.  59. 
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other  supposition  than  that  of  the  prisoner's  guilt ;  / 
but  that  still  that  supposition  or  inference  might  j 
not  be  a  ground  on  which  they  could  safely  and 
satisfactorily  rest  their  verdict  against  her  (/).  It ; 
seems,  however,  hardly  possible  to  conceive  of 
such  a  state  of  facts,  unless  somewhere  in  the 
chain  of  evidence  some  serious  link  was  wanting  ; 
so  that  the  proved  facts,  although  consistent  so  far 
as  they  went  only  with  guilt,  still  failed  to  establish 
it.  If,  however,  the  hypothesis  fulfils  the  required 
conditions,  the  conclusion  is  no  longer  a  gratuitous 
assumption,  but  becomes,  as  it  were,  part  of  the 
induction  ;  and  an  additional  test  is  obtained,  by 
which  the  conclusion  may  be  examined,  and,  if  true, 
corroborated  and  confirmed  ;  since,  if  it  be  true,  it 
must  harmonize  with  and  satisfactorily  account 
for  all  the  facts,  to  the  exclusion  of  every  other 
reasonable  hypothesis.  In  accordance  with  these 
sound  principles  of  reasoning  and  inference.  Lord 
Chief  Baron  Macdonald  said  that  he  had  ever 
understood  the  rule  as  to  circumstantial  evidence 
to  be  that  where  the  circumstances  are  true,  where 
they  are  well  connected,  where  they  support  each 
other  in  a  clear  and  lucid  manner,  and  where  they 
cannot  reasonably  be  accounted  for  unless  the 
charge  be  true  that  is  imputed  to  the  prisoner, 
then  the  jury  were  justified  in  convicting  upon 
that  evidence  (g).  On  another  occasion  the  same 
learned  judge  said  that  the  nature  of  circumstantial 
evidence  was  that  the_jury  must  be  satisfied  that 
there   is   no   rational    mode  of  accounting  for  the 

(/)  He^.  V.  Madeleine  S?mih,  see  pp.  358-367,  infra, 
{g)  Rex  V.  Sfnith,  for  arson,  see  p.  47,  supra. 
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circumstances,  other  than  the  conclusion  that  the 
prisoner  is  guilty  (A).  Mr.  Baron  Alderson,  in 
language  perhaps  better  chosen,  said  that  to 
enable  the  jury  to  bring  in  a  verdict  of  guilty,  it 
was  necessary  not  only  that  it  should  be  a  rational 
conviction  but  tha.t  it  should  be  the  only  rational 
conviction  which  the  circumstances  would  enable 
them  to  draw(z).  In  Humphreys's  case,  Lord 
Meadowbank  said  to  the  jury,  *'  Your  duty  is  to 
consider  what  is  the  reasonable  inference  to  be 
drawn  from  the  whole  circumstances ;  in  short, 
whether  it  is  possible  to  explain  the  circumstances 
upon  grounds  consistent  with  the  innocence  of  the 
panel,  or  whether,  on  the  contrary,  they  do  not 
necessarily  lead  to  a  result  directly  the  reverse  "  {k). 

It  follows,  as  a  consequence  of  this  rule,  that 
wherever  several  persons  are  jointly  charged  with 
any  offence,  either  the  joint  complicity  of  all  must 
be  proved,  or  it  must  be  left  in  no  doubt  which  out 
of  two  or  more  actually  committed  the  offence.  In 
the  case  of  the  two  Mannings  their  counsel  severally 
endeavoured  to  throw  the  guilt  exclusively  on  the 
other ;  and  Lord  Chief  Baron  Pollock  told  the 
jury  that  if  they  thought  one  of  the  prisoners  was 
guilty,  but  could  not  possibly  decide  which  was  the 
guilty  party,  they  might  be  reduced  to  the  alter- 
native of  returning  a  verdict  of  not  guilty  as  to 
both  ;  but  that  if,  looking  at  the  whole  transaction, 

{A)  Rex\.  Patch,  Surrey  Spring  Assizes,  1805.     See  pp.  442-446, 
infra. 

(?)  Rex  V.  Hodi^esy  2  Lewin,  C.  C.  227. 

{k)  Swinton's  Rep.,  p.  353.     See  pp.  243-247,  supra. 
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they  came  to  the  conclusion  that  both  must,  accord- 
ing to  the  ordinary  course  of  human  affairs,  have 
been  concerned  in  the  murder,  it  would  be  their 
duty  to  find  both  the  prisoners  guilty  (/). 

A  learned  author  thinks  that  almost  all  writers 
have  attempted  to  estimate  the  force  of  evidence 
upon  a  wrong  principle ;  that  the  true  principle  is 
to  estimate  its  value  entirely  by  the  effect  which  it 
does  in  fact  produce  upon  the  minds  of  those  who 
hear  it,  and  that  the  value  of  evidence  is  measured 
as  exactly  by  the  state  of  mind  which  it  produces, 
as  a  force  is  measured  by  the  weight  which  it  will 
lift  (m).  But,  not  to  dwell  upon  the  fallacy  of  every 
attempt  to  compare  the  conclusions  of  moral  reason- 
ing with  the  constrained  and  inevitable  consequence 
of  mechanical  force,  this  would  be  to  give  up  a  safe, 
practical,  and  philosophic  test,  the  validity  and 
sufficiency  of  which  are  recognized  in  every  other 
branch  of  philosophical  and  scientific  research,  for  an 
indeterminate  and  empirical  standard  incapable  of 
independent  verification,  and  would  virtually  justify 
the  most  erroneous  determinations  of  the  tribunals. 
One  reason  why  hearsay  evidence  is  excluded  is 
that  it  is  very  often  calculated  to  produce,  and,  if 
admitted,  certainly  often  would  produce,  with  persons 
unaccustomed  to  weigh  evidence,  an  efi"ect  wholly 
unjustifiable. 

Rule  5. — //  there  be  any  reasonable  doubt  of  the 
guilt  of  the  accused,  he  is  entitled  as  of  right  to  be 

(/)  J^eg-.  V.  Manning  and  Wife,  30  C.  C.  C.  Sess.  Pap.  654. 
(w)  See  an  able  and  interesting  essay  on  the   characteristics    of 
English  Law,  Camb.  Ess.  1857,  p.  27. 
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acquitted.  In  other  words,  there  must  be  no 
uncertainty  as  to  the  reahty  of  the  connection  ot 
the  evidence  with  the  factum  probandum,  or  as  to  the 
sufficiency  of  the  proof  of  the  corpus  delicti,  or  as  to 
the  personal  compHcity  of  the  accused.  This  is  in 
strictness  hardly  so  much  a  distinct  rule  of  evidence 
as  a  consequence  naturally  flowing  from,  and 
virtually  comprehended  in,  the  preceding  rules. 
Indeed,  it  is  more  properly  a  test  of  the  right  appli- 
cation of  those  rules  to  the  facts  of  the  particular 
case.  The  necessity  and  value  of  such  a  test  are 
manifest  from  the  consideration  of  the  numerous 
fallacies  incidental  to  the  formation  of  the  judgment 
on  indirect  evidence  and  on  probabilities,  and  from 
the  impossibility  in  all  cases  of  drawing  the  line 
between  moral  certainty  and  doubt.  In  questions  of 
civil  right  the  tribunal  will  often  decide  according  to 
the  greatest  amount  of  probability  in  favour  of  one  or 
the  other  of  the  litigant  parties  ;  but  where  life  or 
liberty  are  in  the  balance,  it  is  neither  just  nor 
necessary  that  the  accused  should  be  convicted 
except  upon  conclusive  evidence  (n).  While  it  is 
certain  that  circumstantial  evidence  is  frequently 
most  convincing  and  satisfactory,  it  must  never  be 
forgotten,  as  was  remarked  by  that  wise  and  upright 

(«)  This  sentence  has  been  left  substantially  as  in  the  edition  of 
1862,  and  it  might  have  been  more  cautiously  worded.  The  scope  of 
many  portions  of  this  essay  show  that  the  notion  of  any  inherent 
distinction  in  the  search  after  truth  between  civil  and  criminal 
inquiries  or  between  conclusive  evidence  and  that  which  produces 
moral  certainty,  was  absolutely  at  variance  with  the  author's  settled 
opinion.  See  e.g:,  pp.  328-329,  infra;  10,  supra;  318,  332,  ^y6,infra. 
It  is  still  true  that  men  will  pronounce  that  a  person  owes  another  a 
hundred  pounds  on  evidence  on  which  they  certainly  would  not  hang 
him  ;  and  yet  all  the  rules  of  law  that  apply  to  the  one  case  apply  to 
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judge,  Sir  Matthew  Hale,  that  "  persons  really  inno- 
cent may  be  entangled  under  such  presumptions,  'p^ 
that  many  times  carry  great  probabilities  ot 
guilt"  (0);  wherefore,  as  he  justly  concludes,  "this 
kind  of  evidence  must  be  very  warily  pressed." 
Many  adverse  appearances  may  be  outweighed  by 
a  single  favourable  one,  and  all  the  probabilities  of 
the  case  may  not  be  before  the  court.  The  Lord 
Justice  Clerk  Hope,  in  his  charge  in  the  case  of 
Madeleine  Smith,  before  mentioned,  said,  '*  I  wish 
you  to  keep  in  mind  that  although  you  may  not  be 
satisfied  with  any  of  the  theories  that  have  been 
propounded  on  behalf  of  the  prisoner,  still  never- 
theless the  case  for  the  prosecution  may  be 
radically  defective  in  evidence  "  [p).  It  is  safer, 
therefore,  as  wisely  said  by  Sir  Matthew  Hale,  to 
err  in  acquitting  than  in  convicting,  and  better 
that  five  guilty  persons  should  escape  unpunished 
than  that  one  innocent  person  should  die  [q).  | 
Paley  controverts  the  maxim,  and  urges  that  "  he 
who  falls  by  a  mistaken  sentence  may  be  considered 
as  falling  for  his  country,  whilst  he  suffers  under  the 
operation  of  those  rules,  by  the  general  effect  and 
tendency  of  which  the  welfare  of  the  community  is 
maintained  and  upholden  "  [r).    There  is  no  judicial 

the  other,  and  the  processes  are  the  same.  The  difference  in  result 
is  not  logical — but  human  nature  is  not  always  amenable  to  logic  ; 
•'  naturam  expellas  furca,  tamen  usque  recurret,"  and  the  passage  in 
the  text  represents  rather  that  which  often  happens  than  that  which  is 
logically  correct. 

{p)  2  P.  C.  ch.  39.  Rex  V.  Thorttton,  pp.  293-298,  supra,  is  a 
remarkable  illustration  of  this  proposition. 

{p)  Irvine  and  Morrison's  Report  (1857),  p.  281. 

{q)  2  P.  C.  ch.  39. 

(r)  Moral  and  Political  Philosophy,  book  vi.,  ch.  9  (at  the  end). 
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enormity  which   may  not  be  palliated  or  justified 
under  colour  of  a  doctrine  which  is  calculated  to 
confound    all    moral    and    legal    distinctions ;    its 
sophistry,   absurdity  and  injustice   have    been   un- 
answerably exposed  by  one  of  the  ablest  of  lawyers 
and  most  upright  of  men  (s).    Justice  never  requires 
the  sacrifice  of  a  victim  ;  an  erroneous  sentence  is 
calculated  to  produce  incalculable  and  irreparable 
mischief  to  individuals,  to  destroy  all  confidence  in 
the  justice  and  integrity  of  the  tribunals,  and  to 
introduce  an   alarming  train  of  social  evils  as  the 
inevitable    result.     Every   consideration    of    truth, 
justice,  and  prudence  requires,  therefore,  that  where 
the    guilt    of  the    accused  is   not  incontrovertibly 
established,  however  suspicious   his  conduct   may 
have  been,  he  shall  be  freed  from  legal  accountability. 
No  rule  of  procedure  is  more  firmly  established,  as 
one  of  the  great  safeguards  of  truth  and  innocence, 
than  the   rule  in  question ;  and  it  is  the  invariable 
practice  of  judges  to  advise  juries  to  acquit  whenever 
they  entertain  any  fair  and  reasonable  doubt.     The 
doubt,  however,  must  be  not  a  trivial  one,  such  as 
speculative  ingenuity  may  raise,  but  a  conscientious 
one  which  may  operate  upon  the  mind  of  a  rational 
man  acquainted  with  the  affairs  of  life  (/).     "If," 
said  Lord  Chief  Baron   Pollock  to  the  jury,  "the 
conclusion  to  which  you  are  conducted  be  that  there 
is  that   degree  of  certainty  in  the   case  that  you 
would  act  upon  it  in  your  own  grave  and  important 
concerns,  that  is  the  degree  of  certainty  which  the 

{s)  Romilly's  Obs.  on  the  Cr.  Law  of  England,  3rd  ed.  (1813),  92- 
94  ;  Best  on  Presumptions,  p.  292. 
(/)  Per  Parke,  B.,  in  J?e£:  v.  Taweh,  see  p.  373,  infra. 
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law  requires,  and  which  will  justify  you  in  returning 
a  verdict  of  guilty  "  (u). 

The  rules  of  evidence,  as  founded  on  reason  and 
consecrated  in  the  judgments  of  the  courts,  consti- 
tute the  best  means  for  discovering  truth,  and  are 
an  integral  part  of  our  legal  system,  essential  alike 
for  private  and  social  security.  Nevertheless, 
language  of  most  dangerous  tendency  in  regard  to 
them  has  occasionally  fallen  from  learned  judges, 
which  implies  that  they  may  be  modified,  according 
to  the  enormity  of  the  crime,  or  the  weightiness  of 
the  consequences  which  attach  to  conviction.  Lord 
Finch,  afterwards  Lord  Chancellor  Nottingham,  on 
the  trial  of  Lord  Cornwallis  said,  "  The  fouler  the 
crime  is,  the  clearer  and  the  plainer  ought  the  proof 
to  be"  {x).  "  The  more  flagrant  the  crime  is,"  said 
Mr.  Baron  Legge,  "the  more  clearly  and  satis- 
factorily you  will  expect  that  it  should  be  made  out 
to  you  "  [y).  Mr.  Justice  Holroyd  is  represented  to 
have  said  that  "  the  greater  the  crime,  the  stronger  1  ^'^ 
is  the  proof  required    for    the    purpose  of  convic- 

tTon^'i:^):'""" """""^ '^ 

Upon  a  trial  for  high  treason.  Lord  Chief  Justice 
Dallas,  after  adverting  to  the  extreme  guilt  of  the 
crime,  as  seeking  the  subversion  of  the  established 

{u)  Reg.    V.    Manning  and  Wife,    30    C.    C.    C.   Sess.    Vap.   65^ 
October,  1849  ;  and  see  the  language  of  Lord  Meadowbank  in  Reg.  v 
Humphreys,  referred  to  and  quoted  p.  314,  supra;  and  of  Shaw,  C.J., 
in  Prof.  Webster's  case,  Bemis's  Rep.  470. 

(x)  7  State  Trials,   143,   149,  and  see  Rex  v.    Crossfield,  26  State 
Trials,  i,  218. 

{y)  Rex\.  Blandy,  18  State  Trials,  11 17,  1186. 

{z)  Rex  V.  Hobson,  i  Lewin,  C.  C.  261. 
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government,  and  aiming  at  the  property,  the  Hberty, 
and  the  lives  of  all,  said,  "  Still,  however,  nothing 
will  depend  upon  the  comparative  magnitude  of  the 
offence  ;  for  be  it  great  or  small,  every  man  stand- 
ing in  the  situation  in  which  the  prisoner  is  placed, 
is  entitled  to  have  the  charge  against  him  clearly 
and  satisfactorily  proved  ;  with  only  this  difference 
(and  I  make  the  observation  at  the  outset,  as  being 
in  favour  of  the  prisoner),  that  in  proportion  to  the 
magnitude  of  the  offence,  and  the  consequences 
which  result  from  his  conviction,  ought  the  proof  to 
be  clear  and  satisfactory"  [a).  In  the  case  of  the 
Glasgow  cotton-spinners  for  conspiracy  and  murder, 
the  learned  Lord  Justice  Clerk  Boyle  said  that  the 
magnitude  of  the  charge  ought  to  have  no  other 
effect  than  rendering  it  more  necessary  that  the  jury 
should  be  fully  satisfied  that  the  evidence  is  clear 
upon  the  subject  {b).  The  distinction  was  more 
broadly  laid  down  by  the  late  Lord  Justice  Clerk 
Hope,  in  Madeleine  Smith's  case  (c).  "  In  draw- 
ing an  inference,"  said  the  learned  judge,  "  you 
must  always  look  to  the  import  and  character  ol 
the  inference  which  you  are  asked  to  draw"  ;  and 
the  same  distinction  pervades  the  whole  of  the 
charge  delivered  on  that  celebrated  trial. 

These  dicta  are  opposed  to  the  principles  of 
reason,  and  inconsistent  with  all  established  rules 
of  law.  No  legal  doctrine  is  more  firmly  settled 
than  that  there  is  no  difference  between  the  rules  of 

(a)  Rex\.  Ings,  33  State  Trials,  957,  1135. 

[b)  Reg.  V.  Hanson  and  others^  Court  of  Justiciary,  1838;  Short- 
hand Rep.  366.     See  supra,  p.  316,  note  («). 

{c)  Pp.  363-364,  infra. 
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evidence  in  civil  and  criminal  cases;  but  if  under 
any  circumstances  they  may  be  relaxed  according  to 
notions  of  supposed  expediency,  they  cease  to  be, 
in  any  correct  and  intelligible  sense,  rules  for  the 
discovery  of  truth,  and  the  most  valued  rights  of 
civilized  men  become  the  sport  of  chance.  The 
logical  consequence  of  any  such  power  of  relaxation 
would  be  that  the  rules  of  evidence  are  radically 
different  in  civil  and  criminal  cases,  and  different 
even  in  criminal  cases,  as  they  are  applied  to  par- 
ticular classes  of  crime,  according  to  some  arbitrary 
and  imaginary  measure  for  estimating  their  relative 
enormity  or  penal  consequences.  Is  the  dictum,  it 
may  be  asked,  to  be  restricted  to  cases  where  the 
result  of  conviction  may  be  loss  of  life  ?  Is  it 
to  be  repudiated  when  it  may  be  followed  by  the 
inferior  penalties  of  imprisonment  or  penal  servi- 
tude? Is  it  to  be  applied  or  repudiated  in  the 
numerous  cases,  civil  as  well  as  criminal,  where 
physical  and  social  consequences  may  follow,  which, 
though  of  a  different  kind,  may  be  scarcely  less  fatal 
to  the  individual  than  loss  of  liberty,  or  even  of 
life  itself?  And  if  the  maxims  of  evidence  may  be 
made  more  stringent  in  one  direction,  there  is  no 
reason  why  they  may  not  be  relaxed  in  another, 
according  to  the  greater  difficulties  incidental 
to  the  proof  of  the  more  atrocious  and  danger- 
ous forms  of  crime,  as  some  writers  on  the 
civil  law  have  actually  maintained.  Lord 
Macaulay,  with  the  strictest  philosophical  truth, 
and  with  great  felicity  of  illustration,  has  thus 
denounced  the  doctrine  under  review  : — "  The  rules 
of   evidence    no  more   depend    on    the    magnitude 

C.E.  Y 
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of  the  interests  at  stake  than  the  rules  of  arith- 
metic. We  might  as  well  say  that  we  have  a 
greater  chance  of  throwing  a  size  when  we  are 
playing  for  a  penny,  than  when  we  are  playing  for 
a  thousand  pounds,  as  that  a  form  of  trial  which 
is  sufficient  for  the  purposes  of  justice,  in  a  matter 
affecting  liberty  and  property,  is  insufficient  in  a 
matter  affecting  life.  Nay,  if  a  mode  of  proceeding 
be  too  lax  for  capital  cases,  it  is,  a  priori,  too  lax 
for  all  others  ;  for  in  capital  cases  the  principles 
of  human  nature  will  always  afford  considerable 
security.  No  judge  is  so  cruel  as  he  who  indemnifies 
himself  for  scrupulosity  in  cases  of  blood,  by  license 
in  affairs  of  smaller  importance.  The  difference 
in  tale  on  the  one  side  far  more  than  makes  up  for 
the  difference  in  weight  on  the  other  "  (d). 

{d)  I  Macaulay's  Essays :"  Hallam's  Constitutional  History,"  ed. 
1852,  p.  143.  See,  however,  p.  316,  supra,  note  («).  Perhaps  the 
thought  which  underlay  the  unquestionably  erroneous  views  expressed 
in  the  dicta  which  have  been  commented  upon  was  that  there  are 
many  people  who  would  cheerfully  steal  a  sovereign  and  yet  would  draw 
the  line  at,  or  before  arriving  at,  murder,  and  that  in  that  sense  it  was 
dp?  tori  and  in  default  of  very  cogent  evidence,  less  likely  that  a  man 
should  be  guilty  of  murder  than  of  a  trivial  offence  ;  but  the  passages 
criticized  go  far  beyond  anything  of  this  kind  and  are  indefensible. 
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CHAPTER  VII. 

PROOF  OF  THE  CORPUS  DELICTI. 


Section   i. 

general  doctrine  as  to  the  proof  of  the 
corpus  delicti. 

^^  Corpus  delicti^^  is  a  phrase  well  known  in  our 
aw  but  requiring  a  word  or  two  of  explanation. 
Literally,  it  is  "  the  body  of  the  offence,"  i.e.^  the 
ingredients  which  go  to  make  it  up.  It  is  often 
used  in  this  Essay  and  is  a  convenient  synonym 
or  a  long  expression.  It  does  not  include  the 
ascertainment  of  the  criminal.  The  offence  is,  for 
instance,  that  a  person  has  been  killed — and  not 
only  killed  but  murdered  ;  that  a  house  has  been 
set  on  lire — ^and  set  on  fire  wilfully.  These  matters 
being  established — and  not  till  then — do  we  inquire 
who  committed  the  offence. 

The  expression  comes  to  us  from  the  civil  law. 
It  first  {a)  appears  in  the  works  of  Prospero 
Farinacio,  a  great  Italian  jurist,  born  in  Rome  in 
1554,  educated  at  Padua,  whose  works  were  for  a 
long  period  the  text-books  for  Italian  criminal 
tribunals. 

{a)  Fertile,  Storia  del  Diritto  Italiano,  2nd  ed.,  1900,  vol.  vi., 
part  ii.,  p.  144.  See  also  Esmein,  Histoire  de  la  Procedure  Crimi- 
nelle,  p.  267  (1882).  For  these  references  and  those  to  American 
authorities  mentioned  below  I  am  indebted  to  Mr.  Lombe  Taylor,  of 
the  South-Eastern  Circuit. 

Y  2 
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In  his  Praxis  et  Theorica  Criminalis  (Francofurti, 
1622),  torn,  i.,  qucestio  i,  n.  6,  we  read,  ^^  Primum 
inquisitionis  requisitum  est  probatio  corporis  delicti. 
Nisi  enim  de  eo  saltern  in  genere  constet,  contra  ali- 
qiiem  inquiri  non  potest, ^^  to  which  proposition  refer- 
ences are  attached.  The  Argumentum  of  qncsstio  2 
is  ^^  De  corpore  delicti,  qnando  et  quomodo  pidici 
constare  debeat,  antequam  procedat  ad  inquisitionem 
captnram,  torturam  sen  condemnationem,'^  and  the 
summary  of  par.  i,  qucBstio  2,  is,  '*  C  or  pits  delicti  non 
dicittir  probatum  ex  eo  solo  quod  homo  mortuus  est, 
nisi  etiani  constet  ilium  hominem  scelere  interem- 
tum'^  (b),  from  which  it  is  plain  that  the  author 
considers  that  the  corpus  delicti  includes  the  facts 
that  an  injury  has  been  inflicted  and  in  circum- 
stances showing  that  it  was  criminally  inflicted, 
and  that  the  inquiry  who  inflicted  it  begins  only 
when  the  corpus  delicti  has  been  established.  This 
is  the  sense  in  which  the  best  English  authorities 
following  its  history  have  adopted  the  expression  (c). 
It  has  been  used  in  more  senses  than  one  and  with 
less  accuracy  and  precision  than  in  our  courts 
by  American  judges  and  text-writers  (d).  In  this 
treatise  Farinacio  and  the  English  authorities 
have  been  followed.  The  evidence  of  the  corpus 
delicti  is  not  always  separable  from  that  which 
attaches  guilt  to  the  person  accused  ;  but  whatever 

{d)  For  the  quotations  from  Farinacio  I  am  indebted  to  Mr. 
Justice  Phillimore.  The  work  is  in  the  library  of  the  Middle 
Temple. 

[c)  Evans  v.  Evans,  i  Hagg.  Cons.  R.  35,  105  (Sir  Wm.  Scott) ; 
Rex  w.Biirdett,  4  B.  &Ald.  95,  122  (Best,  J.). 

{d)  Burrill  on  Circumstantial  Evidence,  119  (1856);  3  Wigmore  on 
Evidence.  §  2072  (1904) ;  Commonwealth  \.  Webster,  Bemis's  Rep.  473. 
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difficulties  of  this  kind  may  present  themselves 
in  practice,  so  many  cases  have  occurred  of  con- 
victions for  alleged  offences  which  have  never 
existed,  that  it  is  a  fundamental  and  inflexible  rule 
of  legal  procedure,  of  universal  obligation,  that  no 
person  shall  be  required  to  answer  an  accusation, 
or  be  involved  in  the  consequences  of  guilt,  without 
satisfactory  proof  of  the  corpus  delicti,  either  by 
direct  evidence  or  by  irresistible  grounds  of  pre- 
sumption {e).  If  it  be  objected  that  rigorous  proof 
of  the  corpus  delicti  is  sometimes  unattainable,  and 
that  the  effect  of  exacting  it  must  be  that  crimes 
will  occasionally  pass  unpunished,  it  must  be 
admitted  that  such  may  possibly  be  the  result ; 
but  it  is  answered  that,  where  there  is  no  proof, 
or,  which  is  the  same  thing,  no  sufficient  legal  proof 
of  crime,  there  can  be  no  legal  criminality.  In 
penal  jurisdiction  there  can  be  no  middle  term  ;  the 
party  must  be  absolutely  and  unconditionally  guilty 
or  not  guilty.  Nor  under  any  circumstances  can 
considerations  of  supposed  expediency  supersede  the 
immutable  obligations  of  justice  ;  and  occasional 
failure  to  punish  crime  is  an  evil  of  far  less  mag- 
nitude than  the  conviction  and  punishment  of 
the  innocent.  Considerations  of  mistaken  policy 
led  some  of  the  writers  on  the  civil  and  canon  laws 
to  modify  their  rules  of  evidence,  according  to  the 
difficulties  of  proof  incidental  to  particular  crimes, 
and  to  adopt  the  extravagant,  not  to  say  intolerable 
maxim  that  the  more  atrocious  the  offence,  the 
slighter  is  the  proof  necessary ;  in  atrocissimis 
leviores   conjecturce   sufficiiinty    et     licet    jttdici  jura 

{e)  Rex  V.  Burdeif,  4  B.  &  Aid.  at  p.  123.     See  also  p.  376,  iftfra. 
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transgredi.  Such,  indeed,  is  the  logical  and  in- 
evitable consequence,  when,  from  whatever  motive, 
the  plea  of  expediency  is  permitted  to  influence 
what  should  be  the  even  tenor  of  judicial  decision. 
The  clearest  principles  of  justice  require  that  what- 
ever the  nature  of  the  crime,  the  amount  and 
intensity  of  the  proof  shall  in  all  cases  be  such  as 
to  produce  the  full  assurance  of  moral  certainty  (/). 


Section  2. 

PROOF    of    the    corpus    DELICTI    BY    CIRCUMSTANTIAL 

evidence. 

It  is  clearly  established  law  that  it  is  not 
necessary  that  the  corpus  delicti  should  be  proved  by 
direct  and  positive  evidence,  and  it  would  be  most 
unreasonable  to  require  such  evidence.  Crimes, 
and  especially  those  of  the  worst  kinds,  are 
naturally  committed  at  chosen  times,  and  in  dark- 
ness and  secrecy  ;  and  human  tribunals  must  act 
upon  such  indications  as  the  circumstances  of  the 
case  present,  or  society  must  be  broken  up.  Nor 
is  it  very  often  that  adequate  evidence  is  not 
afforded  by  the  attendant  and  surrounding  facts,  to 
remove  all  mystery,  and  to  afford  such  a  reason- 
able degree  of  certainty  as  men  are  daily  accus- 
tomed to  regard  as  sufficient  in  the  most  important 
concerns  of  life  :  to  expect  more  would  be  equally 
needless  and  absurd. 

(/)  See  ch.  i.,  s.  3,  p.  7,  supra. 
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In  Burdett's  case  (g)  this  subject  underwent 
much  discussion.  The  facts  were  that  in  1819  Sir 
Francis  Burdett  pubHshed  a  letter  in  the  news- 
papers to  the  Electors  of  Westminster  containing 
severe  strictures  upon  the  behaviour  of  some  troops 
at  Manchester,  and  calling  a  meeting  at  West- 
minster, presumably  to  protest  against  the  use  of  a 
standing  army  in  times  of  peace.  The  language 
was  somewhat  violent,  and  contained  the  following 
words,  which  would  attract  but  little  attention  at  the 
present  day,  though  quite  sufficient  to  form  the 
basis  of  an  indictment  for  seditious  libel  in  those 
days  : — "  What !  kill  men  unarmed  and  unresisting! 
and,  gracious  God,  women  too,  disfigured,  maimed, 
cut  down,  and  trampled  upon  by  dragoons!"  At 
the  trial  at  Leicester  Assizes  before  Mr.  Justice 
Best,  the  evidence  was  that  the  letter  (dated 
the  22nd  of  August  at  Kirby  Park  in  Leicester- 
shire) had  been  delivered  in  London  by  a  friend  of 
the  defendant's  to  one  Brookes,  who  could  not  say 
for  certain  whether  it  was  delivered  open  or  sealed, 
but  that  it  contained  these  words  "  Forward  this 
to  Brookes,"  and  had  no  trace  of  any  seal  or  post- 
mark. It  also  appeared  that  the  defendant  was  in 
Leicestershire  on  the  22nd  of  August  and  the 
following  day,  and  did  not  leave  the  county  until 
after  the  publication  of  the  letter  in  the  newspapers 
on  the  25th  of  August.  The  defendant  admitted 
that  he  wrote  the  letter.  It  was  contended  that 
there  was  no  evidence  of  publication  in  Leicester- 
shire, but  the  learned  judge  overruled  the  objection, 
and  the  jury  convicted. 

(^)  4  B.  &  Aid.  95. 
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Upon  an  application  for  a  new  trial,  the  Court 
held  by  a  majority,  that  there  was  evidence  of  a 
publication  in  Leicestershire  even  if  the  letter  had 
been  delivered  sealed  to  the  post  office  there ;  but 
the  discussion  turned  chiefly  upon  whether  publi- 
cation in  Leicestershire  could  be  presumed  from  the 
facts  proved  in  evidence,  which  were  uncontradicted 
by  any  evidence  on  the  defendant's  behalf.  Mr. 
Justice  Best  said,  "When  one  or  more  things  are 
proved  from  which  our  experience  enables  us  to 
ascertain  that  another,  not  proved,  must  have 
happened,  we  presume  that  it  did  happen,  as  well 
in  criminal  as  in  civil  cases.  Nor  is  it  necessary 
that  the  fact  not  proved  should  be  established  by 
irrefragable  inference.  It  is  enough  if  its  existence 
be  highly  probable,  particularly  if  the  opposite 
party  has  it  in  his  power  to  rebut  it  by  evidence, 
and  yet  offers  none ;  for  then  we  have  something 
like  an  admission  that  the  presumption  is  just.  It 
has  been  solemnly  decided,  that  there  is  no 
difference  between  the  rules  of  evidence  in  civil 
and  criminal  cases "  (li).  Mr.  Justice  Holroyd 
said,  '*  Crimes  of  the  highest  nature,  more 
especially  cases  of  murder,  are  established,  and 
convictions  and  executions  thereupon  frequently 
take  place  for  guilt  most  convincingly  and  con- 
clusively proved,  upon  presumptive  evidence  only. 
.  .  .  The  presumptions  .  .  .  stand  only  as  proofs 
of  the  facts  presumed  till  the  contrary  be  proved, 
and  those  presumptions  are  either  weaker  or 
stronger  according  as  the  party  has  or  is  reason- 
ably to  be  supposed  to  have  it  in  his  power  to  produce 

(//)  4  B.  &  Aid.  at  p.  122. 
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other  evidence  to  rebut  or  to  weaken  them,  in 
case  the  facts  so  presumed  be  not  true,  and  accord- 
ing as  he  does  or  does  not  produce  such  contrary 
evidence"  (/).  Mr.  Justice  Bayley  said,  "No  one 
can  doubt  that  presumptions  may  be  made  in 
criminal  as  well  as  in  civil  cases.  It  is  constantly 
the  practice  to  act  upon  them,  and  I  apprehend 
that  more  than  one-half  of  the  persons  convicted  of 
crimes  are  convicted  on  presumptive  evidence.  .  .  . 
The  question  always  is,  whether  there  are  sufficient 
premises  to  warrant  the  presumption"  (j).  Lord 
Chief  Justice  Abbott  said,  "  In  a  great  portion  of 
trials,  as  they  occur  in  practice,  no  direct  proof 
that  the  party  accused  actually  committed  the 
crime  is  or  can  be  given  ;  the  man  who  is  charged 
with  theft  is  rarely  seen  to  break  the  house  or  take 
the  goods ;  and,  in  cases  of  murder,  it  rarely 
happens  that  the  eye  of  any  witness  sees  the  fatal 
blow  struck,  or  the  poisonous  ingredient  poured 
into  the  cup  "  (k). 

The  law  on  this  point  was  also  very  emphati- 
cally declared  by  Mr.  Baron  Parke  in  Tawell's 
case.  His  Lordship  said,  "  Circumstantial  evidence 
is  the  only  evidence  which  can  in  cases  of  this  kind 
lead  to  discovery.  There  is  no  way  of  investi- 
gating them  except  by  the  use  of  circumstantial 
evidence  ;  but  it  most  frequently  happens  that  great 
crimes  committed  in  secret  leave  behind  them  some 
traces,  or  are  accompanied  by  some  circumstances 
which  lead  to  the  discovery  and  punishment  of  the 

(z)  4  B.  &  Aid.  at  p.  139. 
(J)  Ibid,  at  p.  149. 
{k)  Ibid,  at  p.  161. 
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offender  (/).  .  .  .  Direct  evidence  of  persons 
who  saw  the  fact,  if  that  proof  is  offered  upon  the 
testimony  of  men  whose  veracity  you  have  no 
reason  to  doubt  is  the  best  proof;  but,  on  the  other 
hand,  it  is  equally  true  with  regard  to  circumstantial 
evidence,  that  the  circumstances  may  often  be  so 
clearly  proved,  so  closely  connected  with  it,  or  lead- 
ing to  one  result  in  conclusion,  that  the  mind  may 
be  as  well  convinced  as  if  it  were  proved  by  eye- 
witnesses. .  .  .  The  point  for  you  to  consider 
is,  whether,  attending  to  the  evidence,  you  can 
reconcile  the  circumstances  adduced  in  evidence 
with  any  other  supposition  than  that  he  has  been 
guilty  of  the  offence  "  (w). 

The  same  general  principle  prevails  with  regard 
to  the  proof  of  crimes  of  every  description,  and  of 
every  element  of  the  corpus  delicti.  Thus,  on  the 
trial  of  a  man  for  stealing  pepper,  it  appeared  that 
on  the  first  floor  of  a  warehouse  a  large  quantity  of 
pepper  was  kept  in  bulk,  and  that  the  prisoner  was 
met  coming  out  of  the  lower  room  of  the  warehouse, 
where  he  had  no  business  to  be,  having  on  him 
a  quantity  of  pepper  of  the  same  description  as 
that  in  the  room  above.  On  being  stopped  he 
threw  down  the  pepper,  and  said,  "  I  hope  you 
will    not    be    hard   with    me."       From    the    large 

(/)  "  Ces  circonstances  sont  autant  de  tdmoins  muets,  que  la 
Providence  semble  avoir  plac6s  autour  du  crime,  pour  fair  jaillir  la 
lumi&re  de  I'ombre  dans  laquelle  I'agent  s'est  efforce  d'ensevelir  le 
fait  principal ;  elles  sont  comme  un  fanal  qui  ^claire  I'esprit  du  juge, 
et  le  dirige  vers  des  traces  certaines,  qu'il  suffit  de  suivre  pour 
atteindre  k  la  vdrit^." — Mittermaier,  Traitd  de  la  Preuve,  ch.  53. 

(w)  Reg.  V.  Tawell,  Aylesbury  Spring  Assizes,  1845,  PP-  37o-374> 
tn/ra. 
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quantity  in  the  warehouse  it  could  not  be  proved 
that  any  pepper  had  been  taken  from  the  bulk.  It 
was  urged  on  behalf  of  the  prisoner  that  there  must 
be  direct  and  positive  evidence  of  a  corpus  delicti, 
and  that  presumptive  evidence  was  insufficient  for 
that  purpose ;  but  the  Court  for  Crown  Cases 
Reserved  held  that  the  prisoner  had  been  rightly 
convicted  {n).  Mr.  Justice  Maule  said  that  the 
offence  with  which  the  prisoner  is  charged  must  be 
proved,  and  that  involves  the  necessity  of  proving 
that  the  prosecutor's  goods  have  been  taken.  But 
why,  continued  the  learned  judge,  is  that  to  be 
differently  proved  from  the  rest  of  the  case  ?  If  the 
circumstances  satisfy  the  jury,  what  rule  is  there 
which  renders  some  more  positive  and  direct  proof 
necessary  ?  And  he  mentioned  the  case  of  a  father 
and  two  sons,  who  were  convicted  of  stealing  from 
their  employers  a  quantity  of  shoes  and  materials 
for  making  shoes,  though  the  prosecutors  said  their 
stock  was  so  large  that  they  could  not  say  they  had 
missed  any  one  of  the  articles  alleged  to  have  been 
stolen  (0). 

But  it  is  not  necessary  that  every  individual  fact 
should  be  indisputably  proved.  On  a  trial  for 
forgery,  in  Scotland,  Lord  Meadowbank  said  :  *'  I 
must  tell  you  that  the  learned  counsel  for  the  panel 
stated  the  law  incorrectly,  when  he  said  that  you 
must  have  decisive,  irrefragable,  and  conclusive 
proof  of  every  point  in  a  case  like  the  present, 
before    finding  the  instrument  to  be  forged.     The 

(«)  Reg.  V.  Burton,  6  Cox,  C.   C.  293 ;  and  see  Reg.  v.  Dredge, 
I  Cox,  235  ;  and  p.  226,  supra. 
{0)  Reg.  V.  Burton  (last  note). 
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law  is  quite  the  reverse.  You  are  to  take  all  the 
evidence  together,  and  you  are  bound  to  consider 
whether  it  amounts  and  comes  up  to  affording  a 
moral  conviction  in  your  minds  equivalent  to  the 
positive  and  direct  proof  of  a  fact"  {p).  All  such 
phrases,  however,  as  "  equivalent  to  positive  and 
direct  proof"  are  apt  to  be  embarrassing  and 
misleading.  What  is  meant  by  "positive  and  direct 
proof"?  Does  it  mean  proof  by  an  eye  witness? 
That  would  be  direct  proof:  but  "why  positive  and 
what  does  positive  mean  in  this  connection  ?  It 
cannot  refer  to  the  degree  of  confidence  with  which 
a  story  is  told.  If  it  does,  it  is  most  misleading, 
for  no  testimony  requires  more  careful  watching 
than  that  of  those  who  never  have  a  doubt.  The 
expressions  of  Baron  Alderson  and  Lord  Meadow- 
bank  himself  (quoted  at  p.  314,  supra)  and  of 
Baron  Parke  in  Tawell's  case  {infra,  p.  373)  are 
much  more  satisfactory  and  much  more  free  from 
ambiguity  {q).  The  real  test  to  which  all  others 
must  in  the  end  be  reduced  is  whether  the  evidence 
or  so  much  of  it  as  is  believed  by  the  tribunal  is 
inconsistent  with  any  other  reasonable  hypothesis 
than  that  of  the  guilt  of  the  person  accused. 

Section  3. 

application  of  the  general  principle  to  proof 
of  the  corpus  delicti  in  cases  of  homicide. 

The    general    principles  of  evidence  under  dis- 
cussion are  so  supremely  important  in  reference  to 

(p)  Reg.  V.  Humphreys,  p.  314,  supra, 
{q)  See  also  supra,  ch.  ii.,  s.  3,  p.  79. 
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cases  of  homicide,  that  it  will  be  expedient  to  illus- 
trate the  application  of  them  at  some  length. 

In  cases  of  homicide  three  propositions  must  be 
made  out  in  order  to  establish  the  corpus  delicti. 
I.  That  a  death  has  taken  place.  2.  That  the 
deceased  is  identified  with  the  person  alleged  to 
have  been  killed.  3.  That  the  death  was  due  to 
unlawful  violence  or  criminal  negligence  :  and  it  is 
not  till  these  propositions  have  been  proved  that 
the  question — not  included  in  the  inquiry  as  to  the 
corpus  delicti, — Is  the  accused  or  suspected  person 
the  culprit,  arises.  Each  of  these  propositions 
will  be  dealt  with  separately. 

(i)  The  discovery  of  the  body  necessarily  affords 
the  best  evidence  of  the  fact  of  death,  and  of  the 
identity  of  the  individual,  and  most  frequently  also 
of  the  cause  of  death  (r).  A  conviction  for  murder 
is  therefore  never  allowed  to  take  place,  unless  the 
body  has  been  found,  or  there  is  equivalent  proof  of 
death  by  circumstantial  evidence  leading  directly  to 
that  result  (5),  and  many  cases  have  shown  the 
danger  of  a  contrary  practice.  Three  persons  were 
executed  in  the  year  1660  for  the  murder  of  a 
person  who  had  suddenly  disappeared  (/),  but  about 
two  years  afterwards  he  reappeared.     It  appeared 

(r)  Mittermaier,  Traits  de  la  Preuve,  ch.  24. 

(s)  Per  Parke,  B.,  in  Reg.  v.  Tatvell,  pp.  370-374,  infra. 

(/)  Rex  V.  Perry,  14  State  Trials,  1312-22  ;  and  see  11  State  Trials, 
463;  see  also  the  Scotch  case  of  Green  and  others,  14  State  Trials, 
1 199,  where,  in  1705,  the  captain  of  a  vessel  and  several  of  his  crew 
were  executed  on  a  charge  of  piracy  and  murder ;  but  the  party 
supposed  to  have  been  murdered  reappeared  many  years  afterwards, 
having  been  taken  at  sea  and  carried  into  captivity.    See  pp.  131 1- 12. 
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that  he  had  been  out  to  collect  his  mistress's  rents, 
and  had  been  robbed  by  highwaymen,  who  put  him 
on  board  a  ship  which  was  captured  by  Turkish 
pirates,  by  whom  he  was  sold  into  slavery.  Sir 
Matthew  Hale  mentions  a  case  where  A.  was  long 
missing,  and  upon  strong  presumptions  B.  was 
supposed  to  have  murdered  him,  and  to  have  con- 
sumed the  body  to  ashes  in  an  oven,  whereupon  B. 
was  indicted  of  murder,  and  convicted,  and 
executed  ;  and  within  one  year  afterwards  A. 
returned,  having  been  sent  beyond  sea  by  B. 
against  his  will;  "and  so,"  that  learned  writer 
adds,  "though  B.  justly  deserved  death,  yet  he 
was  really  not  guilty  of  that  offence  for  which  he 
suffered"  (w).  Lord  Coke  also  gives  the  case  of  a 
man  who  was  executed  for  the  murder  of  his  niece, 
who  was  afterwards  found  to  be  living,  of  which 
the  particulars  have  been  given  in  a  former  part  of 
this  Essay  [x).  Sir  Matthew  Hale,  on  account  of 
these  cases,  says  :  "  I  will  never  convict  any  person 
of  murder  or  manslaughter,  unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  found  "  (y). 
The  judicial  history  of  all  nations,  in  all  times, 
abounds  with  similar  warnings  and  exemplifica- 
tions of  the  danger  of  neglecting  these  salutary 
cautions  {z). 

But,  nevertheless,  to  require  the  discovery  of  the 
body  in  all  cases  would  be  unreasonable  and  lead 

(«)  2  Hale's  p.  C,  ch.  39. 
{x)  See  pp.  258,  259,  supra, 
{y)  2  P.  C,  ch.  39. 

{z)  See  the  case  of  the  two  Boorns,  i  Greenleaf's  L.  of  Ev.,  §  214, 
and  pp.  1 1 2- 1 13,  supra. 
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to  absurdity  and  injustice,  and  it  is  indeed 
frequently  rendered  impossible  by  the  act  of  the 
offender  himself.  It  is  said  that  on  the  trial  for 
murder  of  the  mother  and  the  reputed  father  of  a 
bastard  child,  whom  they  had  stripped  and  thrown 
into  a  dock  at  Liverpool,  after  which  it  was 
never  seen  again,  Mr.  Justice  Gould  advised  an 
acquittal  on  the  ground  that  as  the  tide  of  the  sea 
flowed  and  reflowed  into  and  out  of  the  dock  it 
might  possibly  have  carried  out  the  living  infant  (a). 
Mr.  Justice  Story  said  of  the  proposition  in 
question  that  "  it  certainly  cannot  be  admitted  as 
correct  in  point  of  common  reason  or  of  law, 
unless  courts  of  justice  are  to  establish  a  positive 
rule  to  screen  persons  from  punishment  who  may 
be  guilty  of  the  most  flagitious  offences.  In  the 
cases  of  murder  committed  on  the  high  seas  the 
body  is  rarely  if  ever  found,  and  a  more  complete 
encouragement  and  protection  to  the  worst  offences 
of  this  sort  could  not  be  invented  than  a  rule  of 
this  strictness.  It  would  amount  to  a  universal 
condonation  of  all  murders  committed  on  the  high 
seas"(^).  It  is  now  clearly  established  that  the 
fact  of  death  may  be  legally  inferred  from  such 
circumstances  of  presumption  as  render  it  morally 
certain,  and  leave  no  ground  for  reasonable  doubt ; 
as  where,  on  the  trial  of  a  mariner  for  the  murder 
of  his  captain  at  sea,    a  witness  stated  that   the 

(a)  The  case  and  the  decision  of  Gould,  J.,  were  mentioned  by  Garrow 
in  argument  in  jRex  v.  Hindmarsh,  2  Leach,  C.  C.  569,  571.  The  theory 
must  have  been  that  the  child  not  only  might  have  been  carried  into 
the  river,  but  also  picked  up  alive.     It  seems  far-fetched. 

{b)  United  States  v.  Gilbert,  2  Sumner,  19,  quoted  in  Burrill  on 
Circumstantial  Evidence,  679. 
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prisoner  had  proposed  to  kill  him,  and  that,  being 
alarmed  in  the  night  by  a  violent  noise,  he  went 
upon  deck  and  saw  the  prisoner  throw  the  captain 
overboard,  and  that  he  was  not  seen  or  heard  of 
afterwards,  and  that  near  the  place  on  the  deck 
where  the  captain  was  a  billet  of  wood  was  found, 
and  that  the  deck  and  part  of  the  prisoner's  dress 
were  stained  with  blood.  It  was  urged  that,  as 
there  were  many  vessels  near  the  place  where  the 
transaction  was  alleged  to  have  occurred,  the 
probability  was  that  the  party  had  been  taken  up 
by  some  of  them  and  was  then  alive  ;  but  the  Court, 
though  it  admitted  the  general  rule  of  law,  left  it 
to  the  jury  to  say,  upon  the  evidence,  whether  the 
deceased  was  not  killed  before  the  body  was  cast 
into  the  sea,  and  the  jury  being  of  that  opinion,  the 
prisoner  was  convicted  and  executed  (c) ;  but  it  is 
not  easy  to  perceive  why  the  natural  presumption 
from  these  facts  should  have  been  thus  restricted  to 
a  presumption  that  the  party  had  been  killed 
before  he  was  thrown  overboard. 

The  rule  and  its  qualifications  are  well  exemplified 
by  the  case  of  Elizabeth  Ross,  who  was  tried  for 
the  murder  of  Caroline  Walsh.  The  deceased  had 
been  repeatedly  solicited  by  the  prisoner  to  live 
with  her  and  her  husband,  but  had  refused.  How- 
ever she  at  last  consented,  and  went  for  that 
purpose  to  the  prisoner's  lodgings,  in  Goodman's 
Fields,  in  the  evening  of  the  igth  of  August,  183 1, 
taking  with  her  her  bed  and  an  old  basket,  in  which 
she  was  accustomed  to  carry  tape  and  other  articles 

(c)  J}!ex  V.  Hindmarsh^  2  Leach,  C.  C.  569. 
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for  sale.  Notwithstanding  all  inquiry,  from  that 
evening  all  traces  of  the  deceased  were  lost,  and 
when  the  prisoner  was  required  by  Walsh's  relatives 
to  account  for  her  disappearance  she  prevaricated, 
but  finally  asserted  that  she  had  gone  out  early  in 
the  morning  of  the  next  day,  and  had  not  returned. 
Many  circumstances  confirmed  their  suspicions  that 
she  had  been  murdered,  and  in  the  month  of 
October  the  prisoner  was  apprehended,  and  charged 
with  the  murder  of  the  old  woman.  From  the 
testimony  of  the  prisoner's  son,  a  boy  of  twelve 
years  of  age,  it  appeared  that  she  had  suffocated 
the  deceased  on  the  evening  of  her  arrival,  by 
placing  her  hands  over  her  mouth,  and  pressing  on 
her  chest ;  and  he  deposed  that  the  following 
morning  he  saw  the  dead  body  in  the  cellar  of  the 
house,  and  that  in  the  evening  he  saw  his  mother 
leave  the  house  with  something  large  and  heavy  in 
a  sack.  A  medical  man  deposed  that  the  means 
described  would  be  sufficient  to  cause  death.  It 
happened  most  singularly  that,  on  the  evening  of 
the  day  following  that  of  the  alleged  murder,  an 
old  woman  was  found  lying  in  the  street  in  the 
immediate  neighbourhood,  in  a  completely  exhausted 
condition,  and  in  a  most  filthy  and  squalid  state. 
On  being  questioned  she  stated  that  her  name  was 
Caroline  Welsh,  and  that  she  was  a  native  of 
Ireland.  Her  hip  was  found  to  be  fractured,  in 
consequence  of  which  she  was  conveyed  to  the 
London  Hospital,  where  she  subsequently  died. 
The  prisoner  when  apprehended  insisted  that  this 
was  the  female  whom  she  was  accused  of  having 
murdered.     The   resemblance   of   names   and   the 

C.E.  z 
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coincidence  of  time  were  very  remarkable ;  but  by 
the  examination  of  numerous  witnesses  the  following 
points  of  difference  were  established.  They  were 
both  Irishwomen  ;  but  Caroline  Walsh  came  from 
Kilkenny ;  Caroline  Welsh  from  Waterford.  Walsh 
was  eighty-four  years  of  age,  tall,  of  a  sallow  com- 
plexion, grey  hair,  and  had  very  perfect  incisor 
teeth  in  both  jaws,  having  lost  only  a  side  tooth  in 
the  upper  and  lower  jaws  from  the  effect  of  con- 
tinual smoking  with  a  tobacco-pipe.  Welsh  (the 
woman  who  died  in  the  hospital)  was  about  sixty 
years  of  age,  tall,  dark  like  a  mulatto,  but  had  no 
front  teeth,  and  the  alveolar  cavities  corresponding 
to  them  had  been  obliterated  for  a  considerable 
time.  Walsh  was  healthy,  cleanly,  and  neat  in  her 
person,  and  her  feet  were  perfectly  sound  ;  Welsh 
was  considerably  emaciated  ;  in  a  filthy  condition  ; 
her  hip  broken,  her  feet  covered  with  bunions  and 
excrescences,  and  the  toes  overlapping  one  another. 
The  two  women  were  differently  dressed  :  Walsh 
was  dressed  in  a  black  stuff  gown,  a  broken  old 
willow  bonnet,  and  a  faded  blue  shawl  with  a  broad 
border;  Welsh  wore  a  striped  blue  cotton  gown,  a 
dark  or  black  silk  bonnet,  and  a  snuff-coloured 
shawl  with  little  or  no  border.  Walsh's  clothing 
was  proved  to  have  been  sold  by  the  prisoner  to 
different  persons,  and  almost  every  article  was  pro- 
duced in  court  and  identified.  The  clothes  of 
Welsh,  on  account  of  their  disgusting  condition, 
had  been  burnt  by  order  of  the  parish  authorities. 
Both  of  these  women  had  similar  baskets :  that  of 
Walsh  had  no  lid  or  cover,  while  that  found  on 
Welsh   had.     Lastly,  the  body  of  the   latter   was 
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taken  up  from  the  burial-ground  of  the  London 
Hospital  for  the  purpose  of  identification,  and  it 
was  sworn  by  two  of  the  granddaughters  of  Walsh 
not  to  be  the  body  of  their  grandmother.  The 
prisoner  was  convicted  and  executed  {d).  The 
corpse  of  the  murdered  woman  was  most  probably 
sold  by  the  prisoner  for  the  purpose  of  dissection  ; 
and  other  murders  were  committed  about  the  same 
time  both  in  England  and  Scotland  from  the  same 
motive  (e). 

(2)  It  is  another  necessary  step  in  the  establish- 
ment of  the  corpus  delicti  in  cases  of  homicide  that 
the  body,  when  discovered,  be  satisfactorily  identified 
as  that  of  the  person  whose  death  is  the  subject  of 
inquiry.  Mr.  Justice  Park  stopped  the  trial  of  a 
woman,  charged  with  the  murder  of  her  illegitimate 
child,  because  the  supposed  body  was  nothing  but 
a  mass  of  corruption,  so  that  there  were  no 
lineaments  of  the  human  face,  and  it  was  im- 
possible even  to  distinguish  its  sex  (/).  On  the 
trial  of  a  woman  for  the  murder  of  her  brother,  a 
child  eight  years  of  age,  by  poison,  the  sexton 
proved  the  interment  on  the  29th  of  June,  and  the 
exhumation  on  the  12th  of  August  following,  of  a 
body  which  he  believed  to  be  that  of  the  deceased, 
from  the  coffin-plate,  and  the  place  from  which  he 
had  exhumed  it,  but  he  had  not  seen  the  body  in 

{d)  Rexv.  Ross,  O.  B.  Sess.  Pap.  1832,  146. 

{e)  See  Rex  v.  Burke,  i  Alison's  Principles  of  the  Criminal  Law  of 
Scotland,  p.  74  ;  Syme's  Justiciary  Rep.  345.  Rex  v.  Bishop  and 
others,  O.  B.  Sess.  Pap.  1831,  124. 

(/)  See  his  charge  to  the  grand  jury  in  Rex  v.  Thtirtell,  Hertford 
Winter  Assizes,  1824. 

Z  2 
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the  coffin  at  the  time  of  interment,  and  could  not 
recognize  it  independently  of  those  circumstances, 
on  account  of  its  state  of  decay.  Mr.  Baron 
Maule  refused  to  receive  evidence  of  the  contents 
of  the  inscription  on  the  coffin-plate,  on  the  ground 
that,  being  removable,  it  ought  to  have  been  pro- 
duced, and,  there  being  no  other  evidence  of 
identity,  stopped  the  case  (g).  On  the  trial  of  a 
girl  for  the  murder  of  her  illegitimate  child,  it 
appeared  that  she  was  proceeding  from  Bristol 
to  Llandogo,  and  was  seen  near  Tintern  at 
six  o'clock  in  the  evening,  with  the  child  in 
her  arms,  and  that  she  arrived  at  Llandogo 
between  eight  and  nine  without  it,  and  that  the 
body  of  a  child  was  afterwards  found  in  the  river 
Wye  near  Tintern,  but  which  appeared  from 
circumstances  not  to  be  the  prisoner's  child  ;  Lord 
Abinger  held  that  the  prisoner  could  not  be  called 
upon  to  account  for  her  child,  or  to  say  where 
it  was,  unless  there  was  evidence  to  show  that 
her  child  was  actually  dead  ;  the  jury  were 
not  sitting,  he  said,  to  inquire  what  the  prisoner 
had  done  with  her  child,  which  might  be  then 
alive  and  well  (h).  In  a  similar  case,  Mr. 
Baron  Bramwell  observed  that  the  evidence  of 
identity  was  not  complete ;  that  still,  if  the 
jury  thought  there  was  reasonable  evidence 
upon  the  point,  they  might  think  that  if  the 
child  was  still  alive  the  prisoner  would  probably 
produce  it  in  a  case  where  her  life  was  at  stake, 
but  that  she  was  at  liberty  to  act  upon  the  defect 

( (f)  Reg.  V.  Edge,  p.  309,  supra. 
\h)  Reg.  V.  Hopkifts,  8  C.  &  P.  591. 
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of  proof,  and  to  say  that  the  prosecutor  had  failed 
to  prove  the  identity  (i). 

But,  nevertheless,  it  is  not  necessary  that  the 
remains  should  be  identified  by  direct  evidence, 
where  such  proof  is  impracticable,  and  especially 
if  it  has  been  rendered  so  by  the  act  of  the  party 
accused.  A  man  was  convicted  of  the  murder  ot 
a  creditor  who  had  called  to  obtain  payment  of  a 
debt,  and  whose  body  he  had  cut  into  pieces  and 
attempted  to  dispose  of  by  burning  ;  the  effluvium 
and  other  circumstances  alarmed  the  neighbours, 
and  a  portion  of  the  body  remained  unconsumed, 
sufficient  to  prove  that  it  was  that  of  a  male  adult ; 
and  various  articles  which  had  belonged  to  the 
deceased  were  found  on  the  person  of  the  prisoner, 
who  was  apprehended  when  putting  off  from  the 
Black  Rock  at  Liverpool,  after  having  ineffectually 
endeavoured  to  eludejustice  by  drowning  himself  (/^). 

A  man  was  convicted  of  the  murder  of  one 
Conrad  Berndt.  The  murder  was  committed  in 
a  bakehouse  situated  in  the  basement  of  a  shop. 
The  murderer  had  put  the  corpse  of  Berndt  into 
the  oven,  which  was  heated  to  a  temperature  of 
about  600°  F.  When  the  oven  was  opened  and 
searched,  some  hours  after  the  murder,  very  little 
of  the  body  that  was  capable  of  identification 
was  left ;  but  a  small  piece  of  his  shirt,  also  of 
the  belt  he  wore,  together  with  two  buckles  of 
different   sizes   which    belonged   to   the  belt,  were 

(/)  Jie^:;  V.  Rudge.,  Hereford  Summer  Assizes,  1857. 
{k)  Rex  V.  Cook^  Leicester  Summer  Assizes,  1834  ;  and  see  Reg.  v. 
Goody  16  C,  C.  C.  Sess,  Pap,  233.     Rex  v.  Crippen,  p.  499,  infra. 
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found  amongst  the  ashes.  The  prisoner  and 
Berndt  were  the  only  two  men  at  all  likely  to 
have  been  in  or  about  the  bakehouse.  Berndt 
lived  in  the  house,  and  kept  his  watch  in  a  box 
in  his  room.  It  was  found  on  the  prisoner.  These 
were  the  facts  relied  upon  to  prove  that  the  charred 
remains  were  those  of  Berndt  (/). 

The  remains  of  a  man  which  had  lain  undis- 
covered upwards  of  twenty-three  years  were 
identified  by  his  widow  from  peculiarities  in  the 
teeth  and  skull,  and  from  a  carpenter's  rule 
found  with  them  (m).  The  identification  of  human 
remains  has  been  facilitated  by  the  preservation 
of  the  head  and  other  parts  in  spirits  (n)  ;  by  the 
antiputrescent  action  of  the  substances  used  to 
destroy  life ;  by  the  similarity  of  the  undigested 
remains  of  food  found  in  the  stomach  with  the 
food  which  it  has  been  known  that  the  party  has 
eaten  (o) ;  by  means  of  clothing  or  other  articles 
of  the  deceased  traced  to  the  possession  of  the 
prisoner,  and  unexplained  by  any  evidence  that 
he  became  innocently  possessed  of  them  (p)  ;  by 
means  of  artificial  teeth  (q),  and  by  numerous  other 

(/)  J?e^.  V.  Schneider,  coram  Hawkins,  J.,  129  C.  C.  C.  Sess.  Pap. 
loi  (1898). 

(;«)  Rex  V.  Clewes,  W^orcester  Spring  Assizes,  1830,  coram  Little- 
dale,  J.,  4  C.  &  P.  221. 

(«)  Rex  V.  Hayes  and  others,  Paris  and  Fonblanque's  Medical 
Jurisprudence,  Ed.  of  1823,  vol.  iii.,  p.  73. 

{0)  Rex  V.  MacDougal,  Burnett's  Criminal  Law  of  Scotland,  p.  540, 

{p)  Rex  V.  Ross,  pp.  336-339,  supra;  Reg.  v.  Good,  16  C.  C.  C. 
Sess.  Pap.  233. 

(<7)  Reg.  V.  Manning  and  Wife,  30  C.  C.  C.  Sess.  Pap.  657  ;  and 
Professor  Webster's  case,  Verbatim  Rep.  from  S.  H.  notes,  pp.  11,  17. 
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mechanical  coincidences.  See  also  the  identification 
of  a  skeleton  in  the  case  of  Eugene  Aram,  supra, 
pp.    121,  122. 

(3)  In  the  proof  of  criminal  homicide  the  true 
cause  of  death  must  be  clearly  established  ;  and 
the  possibility  of  accounting  for  the  event  by 
self-inflicted  violence,  accident  or  natural  cause, 
excluded ;  and  only  when  it  has  been  proved  that 
no  other  hypothesis  will  explain  all  the  conditions 
of  the  case  can  it  be  safely  and  justly  concluded 
that  it  has  been  caused  by  intentional  injury  or 
criminal  negligence.  The  questions  whether  a 
body  which  has  been  found  is  that  of  the  person 
alleged  to  have  been  killed,  and  whether  he  died 
by  foul  play,  are,  of  course,  essentially  different, 
and  have  no  necessary  connection  with  one  another. 
In  the  great  majority  of  cases,  the  moral  conduct 
of  the  person  accused  or  suspected  has  little  or 
nothing  to  do  with  the  investigation  of  death, 
identity,  or  foul  play,  but  it  would  be  going  too 
far  to  say  that  moral  conduct  of  an  accused  or 
suspected  person  can  have  no  bearing  upon  any 
of  these  questions.  When  Houseman  (r),  at  the 
inquest  upon  what  were  then  supposed  to  be 
Daniel  Clark's  bones,  exclaimed  "  They  are  no 
more  his  bones  than  mine,"  who  can  say  that  the 
incident  was  without  a  bearing  upon  the  subse- 
quent inquiry  whether  Clark  was  dead,  whether 
bones  found  at  no  distant  place  from  that  in  which 
the  first  set  had  lain  were  his,  and  whether  he 
had  been  the  victim   of  foul  play ;  and  of  course 

(r)  See  j«/ra,  pp.  I2l,  I22. 
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Houseman's  exclamation  (which  is  used  here  only 
for  the  purpose  of  illustration)  might  have  been 
of  a  more  definite  character  and  have  pointed  to 
the  place  where  Clark's  bones  would  be  found. 
Each  case  must  depend  upon  its  own  facts,  and 
although  the  jury  may  be  properly  directed  in  one 
instance  to  put  aside  when  considering  the  question 
of  identity  all  regard  to  the  moral  conduct  of  the 
individual  concerned,  in  another  instance  such  a 
direction  might  be  erroneous  and  misleading,  and 
equally  with  regard  to  the  question  whether  the 
subject  of  the  inquiry  has  been  the  victim  of  foul 
play,  the  conduct  of  the  accused  person  7nay  have 
an  important  bearing  upon  the  conclusion  which 
ought  to  be  arrived  at  (s).  It  is  true,  in  short,  of 
every  element  of  the  corpus  delicti  that  it  is  not 
necessary  that  it  should  be  verified  by  direct  and 
positive  evidence ;  it  is  sufficient  if  circumstan- 
tial evidence  produces  in  the  minds  of  a  jury 
the  conviction  that  upon  no  rational  hypothesis 
other  than  that  alleged  can  the  facts  be  accounted 
for. 

The  cases,  however,  in  which  the  moral  conduct 
of  a  suspected  person  becomes  relevant  to  the 
investigation  of  the  corpus  delicti  are  few  and  far 
between,  and  in  the  vast  majority  of  instances 
the  jury  should  be  warned  against  allowing  it  to 
influence  their  decision  of  the  questions  which 
must  be  answered  before  the  inquiry  whether  any 
individual  is  guilty  can  be  entertained. 

(j)  Certainly  in  Crippen's  case  it  was  not  possible  to  say  that  his 
conduct  had  not  some  bearing  upon  these  preliminary  questions 
relating  to  the  corpus  delicti.     See  pp.,493-498.  also  p.  376,  infra. 
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An  instructive  illustration  of  these  observations 
as  well  as  of  the  cumulative  force  of  a  number  of 
small  facts,  most  of  them  of  small  value  if  isolated, 
all  pointing  in  the  same  direction  and  dovetailing 
into  one  another,  is  afforded  by  the  case  of  Mary 
Ann  Nash,  referred  to  on  the  question  of  identifica- 
tion at  pp.  21 1 -213,  supra,  and  tried  at  Salisbury 
Summer  Assizes,  igii,  before  Lord  Coleridge,  J. 
She  was  indicted  for  the  murder  in  June,  1907,  of  her 
illegitimate  son,  aged  five  years  and  nine  months. 
The  mother  had  not  kept  up  the  payments  she  had 
promised  to  make  to  two  persons  to  whom  succes- 
sively the  child  had  been  entrusted :  and  he  was 
returned  upon  her  hands  on  the  2gth  of  May,  1907. 
She  was  then  living  with  an  aunt  at  Aughton,  a 
village  about  two  miles  from  another  village, 
Burbage.  The  child  and  the  mother  continued 
to  live  with  the  aunt  till  the  27th  of  June,  when  the 
mother  took  the  boy  away,  having  told  her  aunt 
some  days  before  that  she  had  arranged  with  an 
old  schoolfellow,  Mrs.  Hillier,  who  lived  at  Crabtree 
Cottage,  Savernake,  that  the  boy  should  live  with 
her.  To  reach  Savernake  they  would  have  to  walk 
nearly  ten  miles.  They  were  met  on  the  road  to 
Burbage  (the  high  road  from  Marlborough  to 
Andover)  by  a  woman  who  knew  the  boy  and 
noticed  his  dress,  but  had  taken  little  or  no  notice 
of  the  mother.  This  was  the  last  time  he  was 
seen  alive  by  any  one  but  her.  At  Burbage 
there  is  a  hedge  separating  the  high  road  from  a 
disused  brickfield  in  which  was  a  well,  the  water 
of  which  was  about  some  eight  feet  below  the 
land.      The   well    was    covered    with    a    light    lid, 
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easily  lifted  up.  In  December,  1907,  two  men  at 
work  near  the  well  happened  to  look  into  it  and 
saw  something  which  they  took  to  be  a  dead  dog 
on  the  surface  of  the  water.  In  April,  igo8,  two 
other  men  looked  down  the  well,  and  in  conse- 
quence of  what  they  saw  the  police  were  fetched 
and  the  body  of  a  child  in  a  very  advanced  stage 
of  decomposition  was  brought  up.  The  features 
were  wholly  unrecognizable.  No  one  appears  to 
have  thought  of  the  disappearance  of  the  child 
of  Mary  Ann  Nash.  The  medical  examination 
was  of  the  most  cursory  and  unsatisfactory  nature, 
and  the  medical  man  seems  to  have  thought  that 
the  child  was  a  boy  of  from  nine  to  thirteen.  The 
coroner's  jury  returned  an  open  verdict;  the  remains 
were  buried,  and  no  more  was  thought  of  the  matter 
till  February,  191 1,  when  the  police  received  some 
information  which  led  to  the  arrest  of  Mary  Ann 
Nash  towards  the  end  of  February. 

The  body  was  exhumed  on  the  14th  of  March.  It 
is  not  possible  to  go  into  the  complicated  anatomical 
details  of  a  very  elaborate  examination  made  by 
three  gentlemen  of  high  standing  in  their  pro- 
fession. Suffice  it  to  say  that  their  opinion  (which 
to  the  editor  seems  to  have  been  formed  on 
intelligible  and  adequate  grounds)  was  that  the 
body  was  that  of  a  child,  not  of  from  nine  to 
thirteen,  but  of  about  six  years  of  age.  The  lad 
who  had  disappeared  was  a  big  boy  for  his  age, 
and  the  body  found  had  been  swollen  by  the  effects 
of  long  immersion  in  the  water,  which  may  account 
for  the  mistake  which  had  been  made  at  the  inquest 
in    April,    1908.     The    dress,  the   short  hair,  and 
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some  slight  physical  indications  appeared  to  leave 
no  doubt  that  the  remains  were  those  of  a  boy, 
and  this  part  of  the  case  was  not  seriously 
contested. 

Apart  from  these  facts,  and  the  colour  of  the 
hair,  which  was  of  a  light  brown,  both  on  the 
living  child  and  on  the  remains  found  in  the  well, 
the  evidence  of  identity  rested  upon  the  comparison 
of  the  clothing  which  the  boy  was  wearing  when 
taken  away  by  the  mother  on  the  27th  of  June,  1907, 
with  the  remnants  of  clothing  still  existing  in 
March,  igii.  The  evidence  of  what  the  lad  was 
accustomed  to  wear  was  singularly  clear.  It  was 
given  by  three  women,  two  of  whom  had  had 
charge  of  the  boy  for  several  months  at  a  time. 
One  of  them  had  bought  the  greater  part  of  his 
kit.  His  usual  dress  was  a  dark  blue  serge  suit — 
a  jacket  buttoned  up  to  the  chin,  knickerbockers 
open  at  the  knees  and  suspended  by  braces, 
stockings  described  as  black  or  very  dark  brown, 
black  boots  laced  up  in  front,  with  iron  "  tips " 
(or  plates)  on  the  heels,  and  nailed  soles ;  he  had 
two  collars,  one  of  rubber  or  celluloid  and  one  ot 
white  linen  embroidered  round  the  edge,  a  sailor 
hat  with  a  band  having  streamers  and  an  inscrip- 
tion  "  H.M.S. "    and    an    elastic    band   under 

the  chin.  The  witnesses  could  not  remember  the 
name  of  the  ship  ;  and  he  was  in  these  clothes  (the 
collar  being  the  linen  one)  when  he  finally  left  home. 

On  or  about  the  body  were  found  portions  of 
articles  corresponding  in  the  minutest  particulars 
with  those  just  enumerated — the  top  of  the  hat 
dropped  off  as  the  body  was  brought  to  the  top 
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of  the  well  and  could  not  be  found  again.  On  the 
band  which  remained  round  the  head  (with  bits  01 
the  elastic  attached)  was  the  inscription  "  H.M.S. 
Swift  "  still  legible.  The  stitch  marks  where  the 
top  of  the  hat  had  been  sewed  to  the  band  were 
visible.  The  only  apparent  discrepancy  was  that 
some  of  the  witnesses  had  said  that  he  had  only 
one  collar  (described  as  "  rubber  "),  but  this 
difference  came  to  nothing  as  one  of  the  women 
had  seen  the  mother  wash  the  embroidered  linen 
collar.  No  remains  of  a  collar  could  be  found 
either  on  the  body  or  in  the  well,  which  the 
expert  witnesses  said  was  not  to  be  wondered  at, 
if  it  had  been  in  the  well  from  July,  1907,  till  the 
following  April.  The  articles  of  dress  were  of  an 
ordinary  kind,  and  it  was  the  correspondence  of  so 
many  articles  agreeing  in  so  many  minute  par- 
ticulars which  formed  the  strength  of  this  part  of 
the  case. 

On  the  day  on  which  the  prisoner  left  her  aunt's 
with  the  boy,  she  did  not  return  till  late  in  the 
evening,  and  she  then  gave  a  detailed  account  of 
her  having  taken  him  to  Mrs.  Hillier's  and  left 
him  there — with  many  incidents  of  the  day's 
proceedings.  She  was  after  that  occasionally 
asked  about  the  boy  and  to  all  inquirers  answered 
that  he  was  doing  very  well  at  Mrs.  Hillier's,  with 
sundry  particulars.  The  story  was  false  in  every 
particular.  In  1907  Mrs.  Hillier  had  not  seen  her 
for  some  seven  years.  She  was  not  in  June, 
1907,  living  at  Crabtree  Cottage.  She  had  never 
undertaken  the  charge  of  the  child  or  had  any 
communication  with   or  from  the  prisoner. 
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The  prisoner  did  not  give  evidence,  nor  was  any 
witness  called  on  her  behalf. 

The  learned  judge,  in  the  opening  of  his  charge 
to  the  jury,  told  them  that  upon  the  question  of 
identification  the  conduct  of  the  accused  was 
immaterial,  and  added,  "  You  must  dismiss  from 
your  minds  in  dealing  with  this  issue  every  opinion 
hostile  to  the  prisoner  which  you  may  have  formed 
from  her  statements  and  her  conduct.  That  this 
is  so  may  be  made  clear  to  you  when  you  reflect 
upon  this — if  you  were  not  satisfied  that  the  body 
of  the  child  found  in  the  well  was  that  of  the  child 
of  the  prisoner,  no  suspicious  conduct  or  state- 
ments of  hers  could  possibly  make  you  find  that 
it  was." 

After  dealing  exhaustively  with  the  details  of  the 
evidence  of  identification  the  learned  judge  con- 
tinued as  follows  :  "  Taking  any  one  of  these 
pieces  of  evidence  by  itself  it  comes  to  little  or 
nothing ;  but  when  you  put  all  the  pieces  of 
evidence  of  identification  together,  of  course  it 
infinitely  strengthens  the  conclusion  to  be  arrived 
at.  It  is  the  aggregation  of  these  pieces  of 
evidence  which  counts  "  (t). 

The  prisoner  was  convicted. 

(/■)  The  direction  of  the  learned  judge  that  the  conduct  of  the 
prisoner  had  no  bearing  upon  the  question  of  identification  was  a 
perfectly  safe  one,  and,  considering  the  serious  consequences  involved, 
was  therefore  a  prudent  one.  As  a  mere  matter  of  reasoning  and  as  a 
general  proposition,  the  editor  feels  it  impossible  to  agree  with  it. 
The  false  story  told  by  the  prisoner  some  days  before  the  child 
disappeared,  that  she  /tad  arranged  with  Mrs.  Hillier  to  take  the 
child,  was  a  clear  indication  that  she  meant  to  be  rid  of  him  somehow. 
She  was  seen  with  the  boy  at  no  great  distance  from  the  well,  and  the 
boy  has  never  been  seen  alive  since.      Can   it  be  said  that  such 
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Suicide,  accident,  and  natural  causes  are  frequently 
suggested  and  plausibly  urged  as  the  causes  of 
death,  where  the  allegation  cannot  receive  direct 
contradiction,  and  where  the  truth  can  be  ascer- 
tained only  by  a  comparison  of  all  the  attendant 
circumstances  ;  some  of  which,  if  the  defence  be 
alse,  are  commonly  found  to  be  irreconcilable  with 
the  cause  alleged. 

A  man  named  Corder  was  charged  with  the 
murder  of  a  young  woman  who  had  borne  him  a 
child.  He  took  her  from  her  father's  house  under 
the  pretence  of  conveying  her  to  Ipswich  to  be 
married.  Believing  that,  as  he  had  told  her,  the 
parish  officers  meant  to  apprehend  her,  she  left  her 
house  on  the  i8th  of  May  in  disguise,  a  bag  con- 
taining her  own  clothes  having  been  taken  by  the 
prisoner  to  a  barn  belonging  to  his  mother,  where 
it  was  agreed  that  she  should  change  her  dress. 
The  deceased  was  never  heard  of  afterwards ;  and 
the  various  and  contradictory  accounts  given  of  her 
by  the  prisoner  having  excited  suspicions,  which 
were  confirmed  by  other  circumstances,  it  was 
ultimately  determined  to  search  the  barn  ;  where,  on 
the  igth  of  April,  after  an  interval  of  nearly  twelve 
months,  the  body  of  a  female  was  found,  which  was 

facts  do  not  add  to  the  probability  that  the  coincidences  between  the 
various  remnants  of  clothing  found  with  the  boy  and  the  clothes  he 
was  wearing  when  last  seen  were  not  mere  accidental  resemblances 
in  articles  of  a  very  common  make  and  wide  distribution  ?  See  p.  376, 
infra.  There  are,  however,  occasions  when  it  is  wise  to  direct  atten- 
tion to  something  besides  logic,  and  the  last  thing  the  editor  desires  to 
do  is  to  criticize  adversely  a  very  vigorous  and  lucid  summing  up,  which, 
if  it  went  too  far  in  one  particular,  was  absolutely  safe  and  judicious. 
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clearly  identified  as  that  of  the  deceased.  A  hand- 
kerchief was  drawn  tightly  round  the  neck,  and  a 
wound  from  a  pistol-ball  was  traced  through  the 
left  cheek,  passing  out  at  the  right  orbit ;  and  three 
other  wounds  were  found,  all  of  which  had  been 
made  by  a  sharp  instrument,  and  one  of  which  had 
entered  the  heart.  The  prisoner,  who  in  the 
interval  had  removed  from  the  neighbourhood, 
upon  his  apprehension  denied  all  knowledge  of  the 
deceased  ;  but  in  his  defence  he  admitted  the 
identity  of  the  remains,  and  alleged  that  an  alter- 
cation took  place  between  them  at  the  barn,  in 
consequence  of  which,  and  of  the  violence  of 
temper  exhibited  by  the  deceased,  he  expressed  his 
determination  not  to  marry  her,  and  left  the  barn ; 
but  that  immediately  afterwards  he  heard  the  report 
of  a  pistol,  and  going  back  found  the  deceased  on 
the  ground  apparently  dead  ;  and  that,  alarmed  by 
the  situation  in  which  he  found  himself,  he  formed 
the  determination  of  burying  the  corpse  and 
accounting  for  her  absence  as  well  as  he  could. 
But  the  variety  of  the  means  and  instruments 
employed  to  produce  death,  some  of  them  unusual 
with  females,  in  connection  with  the  contradictory 
statements  made  by  the  prisoner  to  account  for  the 
absence  of  the  deceased,  entirely  discredited  the 
account  set  up  by  him,  and  he  was  convicted.  He 
afterwards  made  a  full  confession,  and  was  executed 
pursuant  to  his  sentence  («). 

In  1884  a  woman   was  tried  before  Mr.  Justice 
Hawkins  for  the  murder  of  her  husband  by  shooting 

(«)  Rex  V.  Carder,  Bury  St.  Edmund's  Summer  Assizes,  1828. 
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him.  The  defence  was  suicide.  The  medical 
evidence  showed  that  death  was  caused  by  four 
bullet  wounds  from  a  revolver ;  that,  although  any 
one  of  them  might  have  been  self-inflicted,  it  was 
highly  improbable  that  all  four  were ;  and  that,  in 
order  to  cause  one  of  the  wounds  upon  himself,  the 
deceased  man  must  have  held  the  revolver  in  his 
left  hand.  It  was  proved  that  he  was  right- 
handed.     The  prisoner  was  convicted  (x). 

But  these  heads  of  evidence  belong  rather  to 
the  department  of  medical  jurisprudence.  Such 
auxiliary  evidence  is  frequently  of  the  highest  value 
in  demonstrating  the  falsehood  and  impossibility  of 
the  alleged  defence  ;  but,  when  uncorroborated  by 
conclusive  moral  circumstances,  it  must  be  received 
with  a  certain  amount  of  circumspection  and  reserve, 
of  the  necessity  for  which  some  striking  illustra- 
tions have  been  given  in  other  parts  of  this  Essay  (y). 
These  preliminary  considerations  naturally  lead  to 
the  application  of  them  to  the  proof  of  the  corpus 
delicti  in  some  special  cases  of  great  importance 
and  interest. 

Section  4. 

application  of  the   general  principle  to  the 

proof  of  the  corpus  delicti  in  cases  of 

poisoning. 

There  are  two  classes  of  cases  of  criminal  homi- 
cide, in  which  the  cause  of  death  can  rarely  be 

(x)  Rex  V.  Gibbons,  loi  C.  C.  C.  Sesb.  Pap.  282  (December  i8th 
and  19th,  1884). 

{y)  See  particularly,  Rex  v.  Booth,  pp.  169-170,  supra;  and  Reg. 
V.  Newton,  pp.  170-177,  supra. 
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proved  by  direct  evidence,  and  in  which  the  proof 
of  it  by  circumstantial  evidence  is  attended  with 
pecuHar  difficulties :  those,  namely,  of  poisoning 
and  infanticide.  An  examination  of  the  principles 
on  which  courts  of  law  proceed  in  the  investigation 
of  such  cases  will  afford  an  instructive  commentary 
upon  the  foregoing  principles  of  evidence  and 
procedure. 

I.  Among  the  most  important  grounds  upon 
which  the  proof  of  criminal  poisoning  commonly 
rests  are,  the  symptoms  during  life,  and  post-mortem 
appearances  ;  but  these  subjects  belong  to  another 
department  of  science,  and  have  only  an  incidental 
connection  with  the  subject  of  this  treatise.  As  is 
the  case  with  regard  to  all  other  questions  of  science, 
courts  of  justice  must  derive  their  knowledge  from 
the  testimony  of  persons  who  have  made  them  the 
objects  of  their  special  study,  applying  to  the  data 
thus  obtained  those  principles  of  interpretation  and 
judgment  which  constitute  the  tests  of  truth  in  all 
other  instances. 

It  is  obviously  essential  that  the  particular  symp- 
toms and  post-mortem  appearances  should  be  shown 
to  be  not  incompatible  with  the  hypothesis  of  death 
from  poison.  In  general  such  appearances  are  in- 
conclusive, since,  though  they  are  commonly  charac- 
teristic of  death  from  poison,  they  not  unfrequently 
resemble  the  appearance  of  disease,  and  may  have 
been  produced  by  some  natural  cause.  Neverthe- 
less, as  to  some  particular  poisons,  the  symptoms 
may  be  so  characteristic  as  to  afford  unmistakable 

C.E.  A  A 
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evidence  of  poisoning,  and  preclude  all  possibility 
of  referring  the  event  of  death  to  any  other  cause. 
Thus  in  Palmer's  case  (z)  it  was  testified  by 
numerous  witnesses  of  the  greatest  professional 
experience  that  the  symptoms  in  the  course  of  their 
progress  were  clearly  distinguishable  from  those  of 
tetanus  or  any  other  known  form  of  disease,  and 
were  not  only  consistent  with,  but  specially  charac- 
teristic of,  poisoning  by  strychnine. 

It  is  a  very  important  circumstance  in  corrobora- 
tion of  the  reality  of  alleged  poisoning,  if  several 
persons  are  simultaneously  affected  with  symptoms 
indicative  of  poisoning,  after  partaking  of  the  same 
food,  as  when  four  members  of  a  family  were  taken 
ill  after  having  eaten  of  yeast  dumplings  made  by 
the  prisoner,  who  was  the  cook,  while  those 
members  who  had  not  partaken  of  them  were  not 
affected  (a). 

The  probability  in  such  cases  is  greatly  streng- 
thened if  the  violence  of  the  symptoms  has  been  in 
proportion  to  the  quantities  of  the  suspected  food 
taken  by  the  parties  {b)  ;  and,  on  the  other  hand,  a 

(£•)  See  pp.  394-403.  «V^^- 

(a)  J\ex  V.  Fenm'ni^,  coram  the  Recorder  of  London,  O.  B.  Sess. 
Pap.,  181 5,  220.  Cf  p.  264,  supra.  The  evidence  against  this  young 
girl  was  most  unsatisfactory,  and  she  was  long  thought  to  have 
been  unjustly  convicted  :  3  Mem.  of  Romilly,  235  ;  Suggestions  for 
the  Repression  of  Crime  (1857),  by  M.  D.  Hill,  32-35  ;  but  it  has 
been  stated  on  good  authority  that  she  made  a  confession  to  a  minister 
of  religion,  who  had  her  confidence  (see  The  Times  of  August  5th, 
1857).  It  is  unaccountable  that  the  statement  should  have  been 
withheld,  and  the  public  suffered  to  remain  for  nearly  half  a  century 
under  the  belief  that  she  was  wrongfully  executed. 

(b)  Rex  V.  Alcorn,  Syme's  Justiciary  Rep.  221. 
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favourable  presumption  is  created,  if  only  one 
member  of  a  family  is  taken  ill  after  partaking  of  food 
of  which  other  members  have  eaten  with  impunity  (c). 
From  the  nature  of  the  case,  these  elements  of  proof 
seldom,  if  ever,  occur  alone,  but  are  accompanied 
by  facts  of  a  more  conclusive  character. 

2.  The  possession  of  poisonous  matter  by  the 
person  charged  with  the  administration  of  it  is 
always  an  important  fact,  and  when  death  has  been 
caused  by  poison  of  the  same  kind,  and  no  satisfac- 
tory explanation  of  that  fact  is  given  by  the  accused 
or  suggested  by  the  surrounding  circumstances,  a 
strong  inference  of  guilt  maybe  created  against  the 
accused ;  especially  if  he  has  attempted  to  account 
for  such  possession  by  false  statements.  In  Palmer's 
case,  the  Lord  Chief  Justice  Lord  Campbell  said  that 
if  the  jury  should  come  to  the  conclusion  that  the 
symptoms  which  the  deceased  had  exhibited  were 
consistent  with  strychnia,  a  fearful  case  was  made 
out  against  the  prisoner.  "  I  have  listened,"  said  the 
learned  judge,  "  with  the  most  anxious  attention  to 
know  what  explanation  would  be  given  respecting 
the  strychnia  that  has  been  purchased  by  the 
prisoner.  There  is  no  evidence  of  the  intention 
with  which  it  was  purchased,  there  is  no  evidence 
how  it  was  applied,  what  became  of  it,  or  what  was 
done  with  it  "  (d). 

3.  Not  only  must  it  appear  that  the  accused 
possessed  the  deadly  agent,  but  it  is  indispensable 

(f)  I^ex  V.  Bickky  Exeter  Summer  Assizes,  1834,  coram  Patteson,  J. 
(d)  See  pp.  394-403>  infra. 

A  A  2 
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to  show  that  he  had  the  opportunity  oi  administering 
it.  Upon  the  effect  of  these  heads  of  evidence,  and 
upon  the  caution  with  which  they  ought  to  be 
received,  some  valuable  observations  were  made  by 
Mr.  Baron  Rolfe  in  a  case  before  him.  The 
prisoner  was  indicted  for  the  murder  of  his  wife, 
who  was  taken  ill  on  the  morning  of  the  25th  of 
November,  and  died  two  days  afterwards  with 
symptoms  resembling  those  of  an  irritant  poison. 
Poisoning  not  having  been  suspected,  the  body  was 
interred  without  examination;  but  suspicions  having 
afterwards  arisen,  it  was  exhumed  in  the  month  of 
June  following,  and  a  large  quantity  of  arsenic  was 
discovered  in  the  stomach.  Several  weeks  after 
the  apprehension  of  the  prisoner,  the  police  took 
possession  of  some  of  his  garments,  which  were 
found  hanging  up  in  his  lodgings,  in  the  pockets  of 
which  arsenic  was  found.  In  his  address  to  the 
jury,  Mr.  Baron  Rolfe  said,  "  Had  the  prisoner  the 
opportunity  of  administering  poison  ? — that  is  one 
thing.  Had  he  any  motive  to  do  so  ? — that  is 
another.  There  is  also  another  question,  which  is 
most  important  ;  it  is  whether  the  person  who  had 
the  opportunity  of  administering  poison  had  poison 
to  administer.  If  he  had  not  the  poison,  the  having 
the  opportunity  becomes  unimportant.  If  he  had 
the  poison,  then  another  question  arises — did  he 
get  it  under  circumstances  such  as  to  show  that  it 
was  for  a  guilty  or  improper  object  ?  The  evidence 
by  which  it  is  attempted  to  trace  poison  to  the 
possession  of  the  prisoner  is,  that  on  a  certain 
occasion,  after  the  death  of  his  wife,  and  after  he 
himself  was  apprehended,  the  contents  of  the  pockets 
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of  a  coat,  waistcoat,  and  trousers,  on  being  tested 
by  the  medical  witnesses,  were  found  to  contain 
arsenic  ;  and  that,  a  week  afterwards,  another  waist- 
coat which  came  into  the  possession  of  the  police- 
man, on  being  examined,  was  also  found  to  contain 
arsenic.  Does  that  bring  home  to  the  prisoner  the 
fact  that  he  had  arsenic  in  his  possession  in  Novem- 
ber ?  It  is  not  conclusive  that,  because  he  had  it 
in  June,  he  had  it  in  November.  I  infer  from  what 
has  been  stated  by  the  medical  men,  that  the 
quantity  of  arsenic  found  in  the  pockets  of  the 
clothes  was  very  small.  Now,  if  he  had  it  in  a 
larger  quantity  in  November,  and  it  had  been 
used  for  some  purpose,  being  a  mineral  substance, 
such  particles  were  likely  to  remain  in  the  pockets, 
and  finding  it  there  in  June  is  certainly  evidence 
that  it  might  have  been  there  in  larger  quantity 
in  November ;  but,  obviously,  by  no  means  con- 
clusive, as  it  might  have  been  put  in  afterwards. 
But,  connected  with  the  arsenic  being  found  in  the 
clothes,  there  are  other  considerations  which  are 
worthy  to  be  attended  to.  The  prisoner  was  appre- 
hended on  the  gth  of  June,  and  he  knew  long  before 
that  time  that  an  inquiry  was  going  on.  He  was 
taken  up,  not  in  the  clothes  in  which  the  arsenic 
was  found ;  and  a  fortnight  afterwards  a  batch  of 
clothes  was  given  up  in  which  arsenic  was  detected. 
Now,  if  arsenic  had  been  found  in  the  clothes  he 
was  wearing,  it  would  be  perfectly  certain,  in  the 
ordinary  sense,  that  he  had  arsenic  in  his  possession. 
But  it  is  going  a  step  further  to  say  that  because 
arsenic  is  discovered  in  clothes  of  his,  accessible  to 
so  many  people  between  the  time  of  his  apprehension 
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and  their  being  given  up,  it  was  there  when 
he  was  apprehended ;  in  all  probability  it  was,  but 
that  is  by  no  means  the  necessary  consequence. 
This  observation  is  entitled  to  still  more  weight, 
with  regard  to  the  waistcoat  last  given  up  to  the 
police,  because  it  was  not  given  up  till  three  weeks 
after  the  prisoner  was  apprehended,  and  had  been 
hanging  in  the  kitchen,  accessible  to  a  variety  of 
persons.  ...  It  is  urged  also  that  arsenic  is  used 
for  cattle.  It  may  be  so,  and  it  may  be  that  the 
prisoner  may  innocently  have  had  arsenic.  The 
circumstance  of  there  being  arsenic  in  so  many 
pockets  ought  not  to  be  lost  sight  of,  for  it  can 
scarcely  be  conceived  that  a  guilty  person  should 
be  so  utterly  reckless  as  to  put  the  poison  he  used 
into  every  pocket  he  had.  One  would  have  thought 
that  he  would  have  kept  it  concealed,  or  put  it  only 
in  some  safe  place  for  the  immediate  purpose  of 
being  used  ;  and  it  is  worthy  of  observation  that  it 
does  not  appear  to  have  been  put  into  the  clothes 
in  such  a  way  as  it  would  have  been  put  had  the 
prisoner  been  desirous  to  conceal  it."  The  prisoner 
was  acquitted  (e). 

In  a  later  case  of  the  deepest  interest,  before  the 
High  Court  of  Justiciary  at  Edinburgh,  a  question 
whether  or  not  the  prisoner  had  the  opportunity 
of  administering  arsenic  to  the  deceased  was  the 
turning-point  of  the  case.  The  prisoner,  a  young 
girl  of  nineteen,  was  tried  upon  an  indictment 
charging  her,  in  accordance  with  the  law  of  Scot- 
land, with  the  administration  to  the  same  person  of 

{e")  Re^.  V.  Graham^  Carlisle  Summer  Assizes,  1845. 
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arsenic,  with  intent  to  murder,  on  two  several 
occasions  in  the  month  of  February,  and  with  his 
murder  by  the  same  means  on  the  22nd  of  March 
following.  She  had  returned  home  from  a  boarding 
school  in  1853,  and  in  the  following  year  formed  a 
clandestine  connection  with  a  foreigner  of  inferior 
position,  named  L'Angelier,  whose  addresses  had 
been  forbidden  by  her  parents.  Early  in  1856 
their  intercourse  assumed  an  unlawful  character, 
as  was  shown  by  her  letters.  In  the  month  of 
December  following,  another  suitor  appeared,  whose 
addresses  were  accepted  by  her  with  the  consent  of 
her  parents,  and  arrangements  were  made  for  their 
marriage  in  June.  During  the  earlier  part  of  this 
engagement,  the  prisoner  kept  up  her  interviews 
and  correspondence  with  L'Angelier ;  but  the 
correspondence  gradually  became  cooler,  and  she 
expressed  to  him  her  determination  to  break  off 
the  connection,  and  implored  him  to  return  her 
letters  ;  but  this  he  refused  to  do,  and  declared  that 
she  should  marry  no  other  person  while  he  lived. 
After  the  failure  of  her  efforts  to  obtain  the  return 
of  her  letters,  she  resumed  in  her  correspondence 
her  former  tone  of  passionate  affection,  assuring 
him  that  she  would  marry  him  and  no  one  else,  and 
denying  that  there  was  any  truth  in  the  rumours  of 
her  intended  marriage.  She  appointed  a  meeting 
on  the  night  of  the  igth  of  February,  at  her 
father's  house,  where  she  was  in  the  habit  of 
receiving  his  visits,  after  the  family  had  retired  to 
rest,  telling  him  that  she  wished  to  have  back  her 
"  cool  letters,"  apparently  with  the  intention  of 
inducing  him  to  believe  that  she  remained  constant 
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in  her  attachment  to  him.  In  the  middle  of  the 
night  after  that  interview,  at  which  he  had  taken 
coffee  prepared  by  the  prisoner,  L'AngeHer  was 
seized  with  alarming  illness,  the  symptoms  of  which 
were  similar  to  those  of  poisoning  by  arsenic.  There 
was  no  evidence  that  the  prisoner  possessed  arsenic 
at  that  time,  but  on  the  21st  she  purchased  a  large 
quantity,  professedly  for  the  purpose  of  poisoning 
rats,  an  excuse  for  which  there  was  no  pretence. 
On  the  night  of  the  22nd,  L'AngeHer  again  visited 
the  prisoner,  and  about  eleven  o'clock  on  the  follow- 
ingday  was  seized  with  the  same  alarming  symptoms 
as  before  ;  and  on  this  occasion  also  he  had  taken 
cocoa  from  the  hands  of  the  prisoner.  After  this 
attack  L'AngeHer  continued  extremely  ill,  and  was 
advised  to  go  from  home  for  the  recovery  of  his 
health. 

On  the  6th  of  March  the  prisoner  a  second  time 
bought  arsenic  ;  and  on  the  same  day  she  went  with 
her  family  to  the  Bridge  of  Allan  (where  she  was 
visited  by  her  accepted  lover),  and  remained  till  the 
17th,  when  they  returned  to  Glasgow.  On  the  day 
before  her  departure  for  the  Bridge  of  Allan 
L'AngeHer  wrote  a  letter  to  her,  in  which  he  re- 
proached her  for  the  mannerin  which  she  had  evaded 
answering  the  questions  which  he  had  put  to  her  in 
a  former  letter  respecting  her  rumoured  engagement 
with  another  person,  expressed  his  conviction  that 
there  was  foundation  for  the  report,  and  after 
repeating  his  inquiries  threatened,  if  she  again 
evaded  them,  to  try  some  other  means  of  coming  at 
the  truth.  To  this  letter,  the  prisoner  replied  from 
the  Bridge  of  Allan,  that  there  was  no  foundation 
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for  the  report,  and  that  she  would  answer  all  his 
questions  when  they  met,  and  informed  him  of  her 
expected  return  to  Glasgow  on  the  17th  of  March. 
L'Angelier,  pursuant  to  medical  advice,  on  the  loth 
of  March  went  to  Edinburgh,  leaving  directions  for 
the  transmission  of  his  letters.  He  returned  to  his 
lodgings  at  Glasgow  on  the  17th  of  March,  and 
inquired  anxiously  of  his  landlady  if  there  was  no 
letter  waiting  for  him,  as  the  prisoner's  family  were 
to  be  at  home  on  that  day,  and  she  was  to  write  to 
fix  another  interview.  He  left  Glasgow  again  on 
Thursday  the  19th  for  the  Bridge  of  Allan,  leaving 
directions  as  before  for  the  transmission  to  him  of 
any  letter  which  might  come  for  him  during  his 
absence. 

On  the  i8th  of  March,  the  prisoner  a  third  time 
purchased  a  large  quantity  of  arsenic,  alleging, 
as  before,  that  it  was  for  the  purpose  of  killing 
rats.  A  letter  from  the  prisoner  to  L'Angelier  came 
to  his  lodgings  on  Saturday  the  21st,  from  the  date 
and  contents  of  which  it  appeared  that  she  had 
written  a  letter  appointing  to  see  him  on  the  igth ; 
he  had  not,  however,  received  it  in  time  to  enable 
him  to  keep  her  appointment.  In  that  letter  she 
urged  him  to  come  to  see  her,  and  added,  *'  I  waited 
and  waited  for  you,  but  you  came  not.  I  shall  wait 
again  to-morrow  night,  same  time  and  arrange- 
ment." This  letter  was  immediately  transmitted  to 
L'Angelier,  and  in  consequence  he  returned  to  his 
lodgings  at  Glasgow  about  eight  o'clock  on  the 
evening  of  Sunday  the  22nd,  in  high  spirits  and 
improved  health,  having  travelled  a  considerable 
distance  by  railway,  and  walked  fifteen  miles.     He 
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left  his  lodgings  about  nine  o'clock,  and  was  seen 
going  leisurely  in  the  direction  of  the  prisoner's 
house,  and  about  twenty  minutes  past  nine  he  called 
at  the  house  of  an  acquaintance  who  lived  about 
four  or  five  minutes'  walk  from  the  prisoner's  resi- 
dence. After  leaving  his  friend's  house,  all  trace  ot 
him  was  lost,  until  two  o'clock  in  the  morning,  when 
he  was  found  at  the  door  of  his  lodgings,  unable  to 
open  the  latch,  doubled  up  and  speechless  from 
pain  and  exhaustion,  and  about  eleven  o'clock  the 
same  morning  he  died,  from  the  effects  of  arsenic,  ol 
which  an  enormous  quantity  was  found  in  his  body- 

The  prisoner  stated  in  her  declaration  that  she 
had  been  in  the  habit  of  using  arsenic  as  a  cosmetic, 
and  denied  that  she  had  seen  the  deceased  on 
that  eventful  night ;  whether  she  had  done  so  or 
not  was  the  all-momentous  question.  As  there  was 
no  evidence  that  the  prisoner  possessed  poison  at 
the  time  of  the  first  illness,  nor  any  analysis  made 
of  the  matter  ejected  on  either  the  first  or  second 
illness,  the  learned  Lord  Justice  Clerk  said  that 
there  was  no  proof  of  the  administration  of  poison 
on  either  of  those  occasions  ;  that  the  first  charge 
therefore  had  entirely  failed,  and  that  it  was  safer 
not  to  hold  that  the  second  illness  was  caused  by 
poison. 

His  Lordship  told  the  jury  that  it  was  for  them  to 
say  whether  it  had  been  proved  that  L'AngeHer  was 
in  the  house  where  the  prisoner  lived  on  the  night 
of  the  22nd  of  March.  The  summing  up,  besides 
others  of  the  same  tendency,  contains  the  following 
passages.  **  If  you  really  feel  that  you  may  have 
the  strongest  suspicion  that  he  saw  her — and  no 
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one  need  hesitate  to  say  that,  as  a  matter  of  moral 
opinion,  the  whole  probabilities  of  the  case  are  in 
favour  of  it — but  if  that  is  all  the  amount  that  you 
can  derive  from  the  evidence,  the  link  still  remains 
wanting  in  the  chain,  the  catastrophe  and  the 
alleged  cause  of  it  are  not  found  linked  together  "(/). 
In  another  part  of  his  charge  the  learned  judge 
said:  "In  the  ordinary  mattersof  life,  when  you  find 
the  man  came  to  town  for  the  purpose  of  getting  a 
meeting,  you  may  come  to  the  conclusion  that  the 
meeting  did  take  place  ;  but,  observe,  that  becomes  a 
very  serious  inference  indeed  to  draw  in  a  case  where 
you  are  led  to  suppose  that  there  was  an  adminis- 
tration of  poison,  and  death  resulting  therefrom.  It 
may  be  a  very  natural  inference,  looking  at  the 
thing  morally.  None  of  you  can  doubt  that  she 
waited  for  him  again  ;  and  if  she  waited  the  second 
night,  after  her  first  letter,  it  was  not  surprising  that 
she  should  look  out  for  an  interview  on  the  second 
night,  after  the  second  letter.  .  .  .  She  says,  *  I 
shall  wait  again  to-morrow  night,  same  hour  and 
arrangement.'  And  I  say  there  is  no  doubt — but  it 
is  a  matter  for  you  to  consider — that  after  writing 
this  letter  he  might  expect  she  would  wait  another 
night,  and  therefore  it  was  very  natural  that  he 
should  go  to  see  her  that  Sunday  night. 

"  But   this  is    an    inference   only   (g).  .  .  .      In 

(/)  Trial  of  Madeleine  Smith,  edited  by  A.  Duncan  Smith,  F.S.A. 
(Scot.),  Advocate.  The  prefatory  note  is  dated  October,  1905,  but,  as 
far  as  the  summing  up  is  concerned,  it  is,  at  all  events  as  regards  the 
passages  cited,  a  reprint  of  contemporary  reports  of  A.  F.  Irvine  and 
John  Morrison,  Advocates.  The  passage  here  cited  will  be  found  at 
p.  259. 

(^)  Ibid.  p.  275. 


364  PROOF     OF     THE     CORPUS     DELICTI     [CHAP.  VII. 

drawing  an  inference,  you  must  always  look  to  the 
important  character  of  the  inference  which  you  are 
asked  to  draw.  If  this  had  been  an  appointment 
about  business,  and  you  found  that  a  man  came  to 
Glasgow  for  the  purpose  of  seeing  another  upon 
business,  and  that  he  went  out  for  that  purpose, 
having  no  other  object  in  coming  to  Glasgow,  you 
would  probably  scout  the  notion  of  the  person 
whom  he  had  gone  to  meet  saying,  *  I  never  saw  or 
heard  of  him  that  day  ' ;  but  here  you  are  asked  to 
draw  the  inference  that  they  met  upon  that  night, 
where  the  fact  of  their  meeting  is  the  foundation  of 
a  charge  of  murder.  You  must  feel,  therefore,  that 
the  drawing  of  an  inference  in  the  ordinary  matters 
of  civil  business,  or  in  the  actual  intercourse  of 
mutual  friends,  is  one  thing,  and  the  inference  from 
the  fact  that  he  came  to  Glasgow,  that  they  did  meet, 
and  that,  therefore,  the  poison  was  administered 
to  him  by  her  at  that  time,  is  another,  and  a  most 
enormous  jump  in  the  category  of  inferences.  Now, 
the  question  for  you  to  put  to  yourselves  is  this 
— Can  you  now,  with  satisfaction  to  your  own 
minds,  come  to  the  conclusion  that  they  did  meet 
on  that  occasion,  the  result  being,  and  the  object  of 
coming  to  that  conclusion  being,  to  fix  upon  her 
the  administration  of  the  arsenic  by  which  he 
died?"(/^).  .  .  . 

"  She  has  arsenic  before  the  22nd  ;  and  that  is  a 
dreadful  fact,  if  you  are  quite  satisfied  that  she  did 
not  get  it  and  use  it  for  the  purpose  of  washing  her 
hands  and  face.  It  may  create  the  greatest  reluc- 
tance in  your  minds  to  take  any  other  view  of  the 
(h)  Ibid.  p.  276, 
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matter,  than  that  she  was  guilty  of  administering  it 
somehow,  though  the  place  where  may  not  be  made 
out,  or  the  precise  time  of  the  interview.  But,  on 
the  other  hand,  you  must  keep  in  view  that  arsenic 
could  only  be  administered  by  her  if  an  interview 
took  place  with  L'Angelier  ;  and,  though  you  may 
be  satisfied  morally  that  it  did  take  place,  the  fact 
still  rests  upon  an  inference  alone  ;  and  that  infer- 
ence is  to  be  the  ground,  and  must  be  the  ground, 
on  which  a  verdict  of  guilty  is  to  rest.  You  will 
see,  therefore,  the  necessity  of  great  caution  and 
jealousy  in  dealing  with  any  inference  which  you 
may  draw  from  these  facts.  You  may  be  per- 
fectly satisfied  that  L'Angelier  did  not  commit 
suicide ;  .  .  .  Probably  none  of  you  will  think 
for  a  moment  that  he  went  out  that  night  and  that, 
without  seeing  her,  and  without  knowing  what  she 
wanted  to  see  him  about,  he  swallowed  above  200 
grains  of  arsenic  in  the  street,  and  that  he  was 
carrying  it  about  with  him.  Probably  you  will 
discard  such  an  idea  altogether,  .  .  .  yet,  on  the 
other  hand,  keep  in  view  that  that  will  not  of  itself 
establish  that  the  prisoner  administered  the  poison. 
The  matter  may  remain  most  mysterious — wholly 
unexplained  ;  you  may  not  be  able  to  account  for  it 
on  any  other  supposition  ;  but  still  that  supposition 
or  inference  may  not  be  a  ground  on  which  you  can 
safely  and  satisfactorily  rest  your  verdict  against 
the  panel." 

After  referring  to  the  correspondence  and 
saying  that  the  jury  were  not  likely  to  consider  it 
very  improbable  that  she  may  have  been  capable  of 
cherishing  a  murderous  purpose,  the  learned  Lord 
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Justice  Clerk  went  on  to  say  that  it  was  the  last 
conclusion  that  ought  to  be  drawn  *'  merely  on 
supposition  and  inference  and  observation  upon 
the  wavering  correspondence  of  a  girl  in  the 
circumstances  in  which  she  was  placed,"  and 
continued  :  "  It  receives  more  importance,  no  doubt, 
when  you  find  the  purchase  of  arsenic  just  before 
she  expected,  or  just  at  the  time  she  expected, 
L'Angelier.  But  still  these  are  but  suppositions  ; 
they  are  but  suspicions.  ...  I  don't  say  that 
inferences  may  not  competently  be  drawn  ;  but  I 
have  already  warned  you  as  to  inferences  which 
may  be  drawn  in  the  ordinary  matters  of  civil  life, 
and  those  which  may  be  drawn  in  such  a  case  as 
this  "  (i). 

The  jur)'  returned,  in  conformity  with  the  law  of 
Scotland,  a  verdict  of  not  guilty  on  the  first,  and 
of  not  proven  on  the  second  and  third  charges. 

On  the  supposition  that  the  parties  met  on  the 
fatal  evening  in  question,  there  could  be  but  one 
conclusion  as  to  the  guilt  of  the  prisoner,  the 
hypothesis  of  suicide  being  considered  by  the 
learned  judge  as  out  of  the  question,  as  it  obviously 
was  ;  and  in  the  language  of  the  learned  judge, 
"  that  this  man,  ardent  to  see  this  girl  again,  hoping 
to  get  the  satisfactory  answer  which  she  had 
promised  to  give  him  respecting  her  rumoured 
engagement  with  another,  should  hurry  home  on 
the  Sunday  night,  and  go  out  from  his  lodgings  in 
the  hope  that  he  could  find  her  waiting,  and  that 
there  was  the  greatest  probability  of  his  seeing  her, 
was,  he  thought,  the  only  conclusion  the  jury  could 
(/)  Hid.  pp.  277-8. 
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come  to  in  the  matter."     Without  presumption,  it 
may  be  observed  that  the  distinction  thus  drawn 
between  "  a  very  natural  inference,  looking  at  the 
thing  morally,"  "  an  inference  that  may  satisfy  a 
jury  morally,"  so  that  "  no  one  need  hesitate  to  say 
as  a  matter  of  moral  opinion,  the  whole  proba- 
bilities of  the  case  are  in  favour  of  it,"  and  "  as  the 
only  conclusion  the  jury  could  come  to,"  and  that 
moral  certainty  which  is  the  only  foundation  of  our 
confidence   in  the  sufficiency  and  safety   of  con- 
clusions based  upon  circumstantial  evidence,  and 
which  in  every  case  can  be  but  inferential,  is  unsub- 
stantial in  the  extreme.     Nor  is  it  easy  to  reconcile 
with  sound  principle,  as  recognized  in  other  cases, 
Enghsh  and  Scotch,  any  distinction  in  the  applica- 
tion of  the  rules  of  evidence  and  inference  according 
as  the  subject-matter  relates  to  the  ordinary  or  the 
uncommon  events  of  life  (k).     And  even  upon  that 
supposition,  surely  no  matter  or  occasion  of  ordinary 
business  could  have  been  more  important  to  her, 
or  have  more  deeply  interested  the  parties,  or  be 
more  likely  to  bring  two  young  persons  so  mutually 
implicated  together,  than  the  object  of  the  anxiously 
looked  for    meeting    appointed    for    the   night  in 
question.     It  seems,  indeed,  difficult  to  conceive  a 
more  unsatisfactory  treatment  of  the  case  from  any 
logical  or  philosophical  point  of  view. 

4.  The  science  of  chemistry  generally  affords 
most  important  auxiliary  evidence  as  to  the  corpus 
delicti  in  the  investigation  of  cases  of  imputed 
poisoning.     As  with   regard  to  scientific  evidence 

(/^)  See  J^ex  v.  Ing^s,  and  Heg:  v.  Hanson  and  others^  p.  320,  supra. 
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of  every  other  kind,  the  processes  and  results  of 
chemical  analysis  in  application  to  the  discovery  or 
reproduction  of  poison  are  subordinated  to  the 
control  of  those  general  principles  of  law  which,  in 
all  other  cases,  govern  the  admissibility  of  evidence, 
and  the  estimation  of  its  weight  and  effect :  indeed, 
those  rules  have  received  some  of  their  most  in- 
structive illustrations  from  cases  of  this  nature. 

Of  the  various  chemical  tests,  unquestionably 
those  which,  applied  to  the  human  body  or  its  con- 
tents or  excreta^  reproduce  the  particular  poison 
which  has  been  employed,  are  the  most  satisfactory, 
since,  if  the  re-agents  employed  are  free  from  im- 
purities, they  give  an  infallible  result. 

A  remarkable  exemplification  of  the  necessity 
of  this  qualification  occurred  in  a  trial  in  which 
Reinsch's  test,  which  had  previously  been  regarded 
as  infallible  in  the  separation  of  arsenic,  turned  out 
to  be  fallacious  when  applied  to  potassium  chlorate  ; 
and,  in  fact,  the  arsenic  which  was  found  in  the 
mixture  had  been  liberated  from  the  copper  gauze 
employed  in  the  experiment  (/). 

In  general,  therefore,  it  may  be  considered  as  a 
sound  rule  of  procedure,  founded  in  justice  and 
prudence,  that  such  evidence,  whenever  it  is  capable 
of  being  obtained,  ought  to  be  adduced,  and  in  such 
circumstances  the  failure  to  adduce  such  evidence, 

(/)  Reg.  V.  Smethurst,  50  C.  C.  C.  Sess.  Pap.,  504,  see  p.  156, 
supra.  But  arsenic  was  also  found  in  an  evacuation  not  complicated 
with  the  same  source  of  fallacy. 
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unexplained  by  satisfactory  reasons,  gives  serious 
ground  for  doubt  as  to  the  reality  of  the  alleged 
poisoning. 

But  some  of  the  vegetable  poisons  are,  in  the 
present  state  of  science,  beyond  the  reach  of 
chemical  processes,  and,  under  certain  conditions, 
also  beyond  the  reach  of  physiological  methods  (in). 
The  offender  himself,  by  his  chemical  knowledge 
and  choice  of  means,  by  the  administration  of 
minimum  doses,  or  by  the  destruction  of  the  portions 
of  the  body  containing  the  suspected  matter,  or  by 
the  destruction,  dilution,  or  other  tampering  with 
its  excreta  or  contents,  may  have  rendered  detection 
by  the  reproduction  of  the  deadly  agent  impracti- 
cable ;  or  the  absorption  of  the  poison,  or  a  want  of 
skill  in  the  experimenter,  or  failure  to  employ  the 
proper  means,  or  other  causes  may  have  rendered 
the   necessary  chemical   researches  impracticable, 

(;«)  The  editor  was  indebted  to  the  late  Dr.  Dupr6,  F.R.S.,  for  the 
following  note : — 

"  As  regards  chemical  processes  the  case  can  be  stated  definitely, 
since,  in  the  case  of  some  vegetable  poisons,  even  under  the  most 
favourable  conditions,  chemical  methods  alone  would  not  enable  us 
to  determine,  with  any  certainty,  the  particular  poison  present. 

"  With  regard  to  physiological  methods  the  case  is  somewhat 
different.  Under  favourable  conditions,  i.e.,  a  relatively  large  dose  of 
poison  administered,  speedy  death  of  the  person  poisoned,  and  the 
examination  begun  soon  after  death,  there  is,  probably,  no  vegetable 
poison  which  could  not  then  be  identified  by  physiological  tests,  aided 
by  chemical  processes.  When,  however,  the  amount  of  poison  given 
is  small,  only  just  sufficient  to  cause  death,  when  the  person  has 
survived  for  some  time  after  the  administration  of  the  poison,  and, 
lastly,  the  examination  is  begun  some  length  of  time  after  death,  even 
physiological  methods  might,  and  probably  would,  fail  to  identify  the 
poison." 

C.E.  B  B 
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unsatisfactory, or  inconclusive  (?j).  The  concurrence, 
moreover,  of  a  plurality  of  characteristic  tests, 
separately  fallacious,  but  fallacious  from  different 
causes,  may,  in  connection  with  strong  moral  facts, 
yield  a  result  of  so  high  a  degree  of  probability  as 
to  be  perfectly  convincing,  though  the  poison  has 
not  been  reproduced  (o). 

It  would  be  most  unreasonable,  therefore,  and 
lead  to  the  grossest  injustice,  and  in  some  circum- 
stances to  impunity  for  the  worst  of  crimes,  to 
require,  as  an  imperative  rule  of  law,  that  the  fact 
of  poisoning  shall  be  established  by  any  special  and 
exclusive  medium  of  proof,  when  that  kind  of  proof 
is  unattainable,  and  especially  if  it  has  been  rendered 
so  by  the  act  of  the  offender  himself.  No  universal 
and  invariable  rule,  therefore,  can  be  laid  down ; 
and  every  case  must  depend  upon  its  own  particular 
circumstances ;  and  the  corpus  delicti  must,  like 
anything  else,  be  proved  by  the  best  evidence 
reasonably  capable  of  being  adduced,  and  by  such 
an  amount  and  combination  of  relevant  facts, 
whether  direct  or  circumstantial,  as  to  establish 
the  factum  probandum  to  the  exclusion  of  every 
other  reasonable  hypothesis. 

Tawell's  case,  which  has  been  referred  to  more 
than  once  in  these  pages,  is  a  useful  illustration  of 
the  kind  of  evidence  necessary  to  prove  the  corpus 
delicti,  and  contains  an  exhaustive  summing  up  of 

(n)  Rex  V.  Donellan,  pp.   380-386,  infra;  Re^.  v.  Smeihurst  (see 
p.  368,  supra) ;  Reg.  v.  Palmer,  pp.  394-403,  infra, 
[p)  Rex  V.  Eld$r,  Syme's  Justiciary  Rep.  71,  at  p.  108. 
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Mr.  Baron  Parke  as  to  the  duties  of  a  jury  in  cases 
of  this  kind.  The  prisoner  was  tried  at  the  Ayles- 
bury Spring  Assizes,  1845,  for  the  murder  of  Sarah 
Hart  by  poisoning  her  with  prussic  acid.  The 
deceased  woman  entered  the  prisoner's  service 
shortly  before  the  death  of  his  first  wife,  and  when 
she  left  his  service  was  pregnant  by  him,  and 
eventually  bore  him  two  children.  At  the  time  of 
the  murder  she  was  residing  in  a  small  cottage  at 
Slough,  and  was  receiving  ;f  13  a  quarter  from  the 
prisoner,  which  was  her  only  means  of  support. 
The  prisoner  had  married  a  second  wife,  and  was 
living  in  apparent  comfort  and  respectability  at 
Berkhampstead,  though  his  account  with  his  bankers 
was  overdrawn.  On  the  ist  of  January,  1845,  Sarah 
Hart's  next-door  neighbour,  hearing  screams,  came 
out  of  her  cottage,  walked  down  the  garden  path, 
and  went  to  the  garden  gate  of  the  deceased 
woman's  cottage,  where  she  met  the  prisoner  coming 
out  of  the  gate,  evidently  agitated  and  in  haste.  It 
being  dark,  she  was  carrying  a  candle,  and  looked 
at  the  prisoner  and  passed  a  remark  to  him ;  and 
at  the  trial  swore  to  his  identity.  He  hurried  on 
towards  Slough,  and  she  went  into  the  cottage, 
where  she  found  the  deceased  woman  on  the  floor 
moaning ;  by  the  time  a  doctor  was  fetched  she 
was  dead.  It  was  proved  that  shortly  before  this 
the  woman  was  quite  well,  and  had  fetched  a  bottle 
of  porter  from  a  neighbouring  house,  and  had 
borrowed  a  corkscrew.  The  bottle  was  in  the 
room  open,  and  two  tumblers  had  been  used.  It 
was  proved  that  on  a  previous  occasion,  when  she 
had  taken  porter  with  the  prisoner,  she  was  taken 

B  B  2 
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suddenly  ill.  The  woman's  stomach  was  taken  to 
London,  and  after  tests  for  oxalic  acid  and  other 
poisons  had  been  applied,  prussic  acid  was  found, 
and  the  medical  witnesses  came  to  the  conclusion 
that  she  had  died  of  prussic  acid  poisoning.  At 
that  time  it  was  not  known  that  the  prisoner  was  in 
the  habit  of  buying  prussic  acid  ;  but  it  was  proved 
on  the  trial  that  on  the  day  of  the  murder  he  had 
bought  two  drachms  of  Scheele's  prussic  acid  in 
Bishopsgate  Street,  bringing  his  own  bottle  to  be 
filled,  but  taking  it  away  in  another  bottle;  also 
that  on  the  following  day  he  had  none,  for  he  went 
back  to  the  shop  and  said  he  had  lost  it,  and  had 
the  bottle  which  he  had  left  the  previous  day  filled. 
When  arrested  he  declared  that  he  had  not  been  to 
Slough. 

The  defence  was  largely  based  on  the  fact  that 
the  prisoner  bought  prussic  acid  for  external  appli- 
cation for  varicose  veins — which  appeared  to  be 
true — that  there  was  no  proof  that  the  woman 
died  from  the  effects  of  prussic  acid,  and  that  its 
presence  was  due  to  the  pips  of  apples  which  she 
had  eaten.  But  it  was  proved  by  the  medical  men 
that  prussic  acid  could  not  be  obtained  from  food 
by  natural  digestion,  but  only  by  distillation,  and, 
as  the  learned  judge  pointed  out  to  the  jury,  the 
peculiar  smell  of  prussic  acid  was  noticed  in  the 
stomach  before  it  could  have  been  set  free  by 
distillation.  It  was  strenuously  urged  by  the 
counsel  for  the  prisoner  that  it  was  a  rule  of  law 
that  there  ought  to  be  positive  proof  of  the  mode  of 
death,  and  that  such  quantity  of  poison  must  be 
found    in    the    body    of    the    deceased    as    would 
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necessarily  occasion  death.  But  this  doctrine  was 
peremptorily  repudiated  by  Mr.  Baron  Parke,  who 
told  the  jury  :  '*  If  the  evidence  satisfies  you  that  the 
death  was  occasioned  by  poison,  and  that  that  poison 
was  administered  by  the  prisoner — if  that  is  proved 
by  circumstantial  evidence,  it  is  not  necessary  to 
give  direct  and  positive  proof  of  what  is  the  quantity 
which  would  destroy  life,  nor  is  it  necessary  to 
prove  that  such  a  quantity  was  found  in  the  body  of 
the  deceased,  if  the  other  facts  lead  you  to  the  con- 
clusion that  the  death  was  occasioned  by  poison, 
and  that  it  was  knowingly  administered  by  the 
prisoner.  You  must  take  this  fact,  just  the  same  as 
all  the  other  parts  of  the  case,  and  see  if  you  are 
satisfied,  as  reasonable  men,  whether  the  prisoner  is 
guilty  or  not.  The  only  fact  which  the  law  requires 
to  be  proved  by  direct  and  positive  evidence  is  the 
death  of  the  party,  by  finding  the  body ;  or  when 
such  proof  is  absolutely  impossible,  by  circum- 
stantial evidence  leading  closely  to  that  result — as 
where  a  body  was  thrown  overboard  far  from  land — 
when  it  is  quite  enough  to  prove  that  fact  without 
producing  the  body." 

In  reference  to  the  argument  urged  by  the 
prisoner's  counsel,  that  the  deceased  might  have 
died  from  some  sudden  emotion,  the  learned  judge 
said  that  it  was  within  the  range  of  possibility  that 
a  person  might  so  die  without  leaving  any  trace  on 
the  brain ;  they^  however,  were  to  judge  whether 
they  could  attribute  death  to  that  cause,  if  they 
found  strong  evidence  of  the  presence  of  poison  ; 
because  they  were  not  to  have  recourse  to  mere 
conjecture ;  that,  where  the  result  of  the  evidence 
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gave  them  the  existence  of  a  cause  to  which  it 
might  be  rationally  attributed,  they  were  not  to 
suppose,  without  any  reason  for  doing  so,  that  it 
was  to  be  attributed  to  any  other  cause  {p). 

Lord  Campbell,  in  Palmer's  case,  said  that  it  was 
not  to  be  expected  that  witnesses  should  be  called 
to  state  that  they  saw  the  deadly  poison  ad- 
ministered by  the  prisoner,  or  mixed  up  by  the 
prisoner  openly  before  them.  Circumstantial  evi- 
dence as  to  that,  continued  the  learned  Judge,  is  all 
that  can  be  reasonably  expected  ;  and  if  there  were 
a  series  of  circumstances  leading  to  the  conclusion 
of  guilt,  a  verdict  of  guilty  might  satisfactorily  be 
pronounced  {q).  With  respect  to  the  consideration 
that  no  strychnia  was  found  in  the  body,  it  was  for 
them  to  consider  ;  but  there  was  no  rule  of  law 
according  to  which  the  poison  must  be  found  in  the 
body  of  the  deceased,  and  all  that  they  knew 
respecting  the  poison  not  being  in  the  body  was, 
that  in  that  part  of  the  body  that  was  analysed  by 
the  witnesses  no  strychnia  had  been  found  (r). 

5.  Of  the  various  heads  of  evidence  in  charges 
of  poisoning,  that  of  moral  conduct  is  of  most 
general  interest.  The  data  of  physiological  and 
pathological  and  chemical  science  must  always  be 
matter  of  opinion  testified  to  by  skilled  witnesses; 
whereas,  in  the  forensic  discussion  of  moral  facts, 
appeal  is  necessarily  made  to  those  psychological 

(/)  Official  Shorthand  Report;  2  C.  &  K.,  309  n.,  i  Woodall,  Cel. 
Tr.  162. 

{g)  Official  Shorthand  Report,  1856,  p.  308. 
(r)  Ibid.  pp.  319-396. 
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principles  of  our  nature  which  give  them  pertinence 
and  significance,  and  upon  which  intelligent  persons 
are  capable  of  forming  a  more  or  less  trustworthy 
judgment.  It  would  be  absurd  to  suppose  that 
such  facts,  when  clearly  connected  by  adequate  in- 
dependent evidence  with  a  corpus  delicti^  are  simply 
fortuitous  and  phenomenal ;  on  the  contrary,  they 
are  the  natural  and  unmistakable  manifestations  of 
the  secret  workings  of  the  mind,  not  only  throwing 
light  upon  and  bringing  into  relief  the  character  of 
the  act  itself,  but  tending  also  to  discriminate  the 
individual  guilty  actor.  His  necessities,  his  anti- 
pathies, or  other  motives,  his  reluctance  to  permit 
examination  of  the  body,  or  its  contents  or  excreta, 
or  of  other  suspected  matter — his  contrivances  to 
prevent  it,  his  attempts  to  tamper  with  the  witnesses 
or  the  officers  of  justice,  or  with  such  suspected 
matter,  or  with  any  other  article  of  physical  evi- 
dence— his  falsehoods,  subterfuges,  and  evasions — 
these  and  many  other  circumstances  constitute  most 
material  explanatory  parts  of  the  story,  and  afford 
relevant  and  frequently  conclusive  evidence,  from 
which  his  guilt  may  be  inferred. 

In  most  criminal  charges,  the  evidence  of  the 
corpus  delicti  is  separable  from  that  which  applies  to 
the  indication  of  the  offender ;  but  in  cases  of 
poisoning,  it  is  often  impossible  to  obtain  conclusive 
evidence  of  the  corpus  delicti,  irrespectively  of  the 
explanatory  evidence  of  moral  conduct ;  and  Mr. 
Justice  Duller,  in  Donellan's  case,  told  the  jury 
that  "  if  there  was  a  doubt  upon  the  evidence  of 
the  physical  witnesses,  they  must  take  into  their 
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consideration  all  the  other  circumstances,  either  to 
show  that  there  was  poison  adtninistered,  or  that 
there  was  not,  and  that  every  part  of  the  prisoner's 
conduct  was  material  to  be  considered  "  (s).  So  in 
Donnall's  case,  Mr.  Justice  Abbott,  in  summing  up, 
said  to  the  jury  that  there  were  two  important  ques- 
tions :  first,  did  the  deceased  die  of  poison  ?  and  if 
they  should  be  of  opinion  that  she  did,  then,  whether 
they  were  satisfied  from  the  evidence  that  the  poison 
was  administered  by  the  prisoner  or  by  his  means. 
There  were  some  parts  of  the  evidence  which 
appeared  to  him  equally  applicable  to  both  questions, 
and  those  parts  were  what  related  to  the  conduct  of 
the  prisoner  during  the  time  of  the  opening  and 
inspection  of  the  body ;  his  recommendation  of  a 
shell  and  the  early  burial ;  to  which  might  be  added 
the  circumstances,  not  much  to  be  relied  upon, 
relative  to  his  endeavours  to  evade  his  apprehension. 
His  Lordship  also  said,  as  to  the  question  whether 
the  deceased  died  by  poison,  "  in  considering  what 
the  medical  men  have  said  upon  the  one  side  and  the 
other,  you  must  take  into  account  the  conduct  of  the 
prisoner  in  urging  a  hasty  funeral,  and  his  conduct 
in  throwing  away  the  contents  of  the  jug  into  the 
chamber  utensil  "  (/). 

It  is,  indeed,  obvious   that   where   the   medical 
evidence  is  not  conclusive  as  to  the  cause  of  death, 

{s)  Gurney's  Shorthand  Report,  p.  53  ;  see  p.  44,  supra.  A  full 
account  of  the  case  is  given  at  pp.  380-386,  infra, 

{i)  Frazer's  Shorthand  Report,  pp.  127,  177.  The  prisoner  was 
acquitted,  but  that  fact  does  not  affect  the  value  of  the  summing  up 
as  an  enunciation  of  principles.  The  italics  in  the  text  of  this  page 
are   the  editor's. 
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evidence  of  facts  tending  to  show  that  the  accused 
person  knew  that  poison  had  been  administered  is 
relevant  to  the  question  whether  the  deceased  did 
in  fact  die  of  poison. 

Among  the  most  important  circumstances  ot 
moral  conduct,  and  in  analogy  with  the  rules  which 
prevail  in  the  proof  of  the  corpus  delicti  in  other 
cases,  may  be  mentioned  other  acts  of  poisoning, 
or  attempts  to  poison,  whether  the  same  individual, 
or  other  members  of  the  same  family,  where  such 
successive  administrations  throw  light  upon  the 
particular  act  which  forms  the  subject  of  inquiry. 
On  a  trial  for  murder  by  the  administration  ot 
prussic  acid  in  porter,  evidence  was  admitted  that 
the  deceased  had  been  taken  ill  several  months 
before,  after  partaking  of  porter  with  the  prisoner  {u). 
And  upon  the  trial  of  a  woman  for  the  murder  of 
her  husband  by  arsenic  in  September,  evidence  was 
admitted  of  arsenic  having  been  taken  by  two  of 
her  sons,  one  of  whom  died  in  December,  and  the 
other  in  March  following,  and  also  by  a  third  son, 
who  took  arsenic  in  April  following,  but  did  not  die. 
Evidence  was  also  admitted  of  a  similarity  of  symp- 
toms in  the  four  cases,  that  the  prisoner  lived  in  the 
same  house  with  her  husband  and  sons,  and  pre- 
pared their  tea,  cooked  their  victuals,  and  distributed 
them  to  the  four  parties.  Lord  Chief  Baron  Pollock 
said  his  opinion  was  that  evidence  was  receivable 
that  the  deaths  of  two  sons,  and  the  illness  of  the 
third,  proceeded  from  the  same  cause,  namely, 
arsenic.     The  tendency  of  such  evidence,  he  said, 

(«)  Re^.  V.  Tatvell,  pp.  370-374,  supra. 
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was  to  prove,  and  to  confirm  the  proof  already 
given,  that  the  death  of  the  husband,  whether 
felonious  or  not,  was  occasioned  by  arsenic.  In 
that  case  he  thought  it  wholly  immaterial  whether 
the  deaths  of  the  sons  took  place  before  or  after 
the  death  of  the  husband.  The  domestic  history  ol 
the  family  during  the  period  that  the  four  deaths 
occurred  was  also  receivable  in  evidence  to  show 
that  during  that  time  arsenic  had  been  taken  by  four 
members  of  it,  with  a  view  to  enable  the  jury  to 
determine  whether  such  taking  was  accidental  or 
not.  The  evidence,  he  said,  was  not  inadmissible, 
by  reason  of  its  tendency  to  prove,  or  to  create  a 
suspicion  of,  a  subsequent  felony.  His  Lordship, 
after  taking  time  to  consider,  refused  to  reserve 
the  point  for  the  opinion  of  the  Judges,  under 
II  &  12  Vict.  c.  78,  and  stated  that  Mr.  Baron 
Alderson  and  Mr.  Justice  Talfourd  concurred  in 
opinion  with  him  (v). 

But,  nevertheless,  moral  facts  apparently  calculated 
to  create  the  greatest  suspicion  may  not  be  really 
of  a  suspicious  nature,  or  may  be  too  fallacious  and 
uncertain  to  justify  conviction,  especially  where 
the  corpus  delicti  is  matter  of  inference  only,  and 
not  established  by  independent  evidence.  Justice 
requires  that  such  facts  should  be  interpreted  in  a 

{v)  Reg.  V.  Geeringy  18  L.  J.  M.  C.  215  ;  approved  in  a  recent  case 
before  the  Privy  Council :  Makin  v.  The  A.-G.  for  A'eiv  South  IVa/es, 
[1894]  App.  Cas.  57,  67.  Cf.  also  Rtg.  v.  Francis,  L.  R.,  2  C.  C.  R.  128, 
and  AV^.  v.  F/annagan,  15  Cox,  403  (murder  by  arsenical  poisoning), 
and  other  cases  upon  this  subject  cited  and  discussed  in  Archbold's 
Criminal  Pleading,  24th  ed.  (1910),  367-371,  See  also  note  to  ch.  iii. 
s.  2,  p.  77,  supra. 


SECT.  IV.]  IN     CASES     OF     POISONING.  379 

spirit  of  candour,  and  with  proper  allowance  for  the 
weaknesses  of  men  who  may  be  suddenly  placed 
in  circumstances  of  suspicion  and  difficulty.  It  is 
well  known,  for  example,  that  many  persons,  more 
especially  in  the  humbler  classes,  feel  great  repug- 
nance to  permit  the  bodies  of  their  friends  to  be 
subjected  to  anatomical  examination.  The  mani- 
festation of  such  repugnance  is  a  fact  to  be  taken 
into  account  like  all  other  facts.  But  although  in 
the  case  of  violent  or  sudden  death,  and  particu- 
larly when  caused  by  poison,  it  must  be  known  that 
the  post-mortem  examination  is  of  the  highest  im- 
portance, it  by  no  means  follows  that  objection  to 
permit  such  examination  proceeds  from  the  con- 
sciousness of  guilt.  In  a  case  of  this  kind,  Mr. 
Baron  Rolfe  said  that  the  question  was,  from  what 
motive  the  reluctance  arose.  On  the  one  hand,  it 
was  suggested  that  it  was  because  the  prisoner  did 
not  wish  the  cause  of  his  wife's  death  to  be  in- 
vestigated, being  afraid  it  would  be  discovered  that 
she  had  died  from  arsenic  ;  on  the  other,  that  his 
reluctance  arose  from  his  horror  of  the  notion  of 
his  wife's  dead  body  being  taken  up,  and  exposed 
to  the  investigation  of  the  surgeons,  at  which  the 
feelings  were  apt  to  revolt.  Many  persons,  no 
doubt,  felt  very  great  horror  at  the  notion  of  such 
things  being  done  to  themselves,  or  those  connected 
with  them  ;  whilst  others,  again,  were  indifferent 
on  the  subject,  leaving  their  own  bodies  to  be 
dissected.  But  few  persons  like  to  have  their 
wives  or  their  daughters  so  exposed  ;  the  prisoner, 
said  the  learned  judge,  might  not  be  one  of  those 
few,  and  his  feelings  on  that  subject   might  have 
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prompted  the  remark  alleged  against  him ;  and 
surely  he  must  have  known  that  any  reluctance 
expressed  by  him  to  an  inquiry,  or  wish  to  stop  it, 
would  only  tend  to  make  those  who  were  about  to 
make  it  persevere  {x). 

It  happens  of  necessity  that  in  every  case  of  the 
kind  under  discussion  there  is  a  concurrence  of 
evidence  derived,  if  not  from  all,  at  least  from 
several  of  the  sources  which  have  been  mentioned  ; 
so  that  the  strength  of  the  conviction  finally 
produced  depends  not  merely  upon  the  sum  of 
the  separate  forces,  but  upon  that  superior  force 
analogous  to  the  result  of  a  geometrical  progression 
which  is  the  consequence  of  their  combination. 

An  analysis  of  some  of  the  most  remarkable 
recorded  cases  of  criminal  poisoning  which  have 
occurred  in  our  judicial  annals  will  form  an  interest- 
ing commentary  upon  the  general  rules  of  evidence, 
more  especially  in  their  application  to  the  inter- 
pretation of  moral  inculpatory  facts. 

JohnDonellan,  Esq.,  was  tried  at  Warwick  Spring 
Assizes,  1 78 1,  before  Mr.  Justice  Duller,  for  the 
murder  of  Sir  Theodosius  Boughton,  his  brother- 
in-law,  a  young  man  of  fortune,  twenty  years  of 
age,  who  up  to  the  moment  of  his  death  had  been 
in  good  health  and  spirits,  with  the  exception  of 
a  trifling  local  ailment,  for  which  he  occasionally 
took  a  laxative  draught.  Mrs.  Donellan  was  the 
sister  of  the    deceased,  and    together    with    Lady 

(.t)  AV_^.  V.  Graham y  pp.  356-358,  supra. 
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Boughton  (his  mother)  lived  with  him  at  Lawford 
Hall,  the  family  mansion.  On  attaining  twenty- 
one,  Sir  Theodosius  would  have  been  entitled 
absolutely  to  an  estate  of  ^^2,000  per  annum,  the 
greater  part  of  which,  in  the  event  of  his  dying 
under  that  age,  would  have  descended  to  the 
prisoner's  wife.  For  some  time  before  the  death 
of  Sir  Theodosius,  the  prisoner  had  on  several 
occasions  falsely  represented  his  health  to  be  very 
bad,  and  his  life  to  be  precarious,  and  not  worth  a 
year's  purchase,  though  to  all  appearance  he  was 
well  and  in  good  health.  On  the  2gth  of  August 
the  apothecary  in  attendance  sent  him  a  mild  and 
harmless  draught,  to  be  taken  the  next  morning. 
In  the  evening  the  deceased  was  out  fishing,  and 
the  prisoner  told  Lady  Boughton  that  he  had 
been  out  with  him,  and  that  he  had  imprudently 
got  his  feet  wet,  both  of  which  statements  were 
false. 

When  called  the  following  morning  he  was  in 
good  health  ;  and  about  seven  o'clock  his  mother 
went  to  his  chamber  for  the  purpose  of  giving 
him  his  draught,  which  was  kept— at  the  prisoner's 
suggestion,  made  after  Sir  Theodosius  had  on  one 
occasion  complained  of  forgetting  to  take  it — upon 
the  open  shelf  of  his  outer  room,  instead  of  locked 
up  in  his  closet  as  formerly.  On  taking  the 
draught  on  this  occasion  he  observed  that  it  smelt 
and  tasted  very  nauseous,  and  Lady  Boughton  re- 
marked that  she  thought  it  smelt  very  strongly  like 
bitter  almonds.  In  about  two  minutes  he  struggled 
very  much,  as  if  to  keep  the  medicine  down,  and 
Lady  Boughton  observed  a  gurgling  in  his  stomach  ; 
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In  ten  minutes  he  seemed  inclined  to  doze,  but  in 
five  minutes  afterwards  she  found  him  with  his 
eyes  fixed,  his  teeth  clenched,  and  froth  running 
out  of  his  mouth,  and  within  half  an  hour  after 
taking  the  draught  he  died.  Lady  Boughton  ran 
downstairs  to  give  orders  to  a  servant  to  go  for  the 
apothecary,  who  lived  about  three  miles  distant  ; 
and  in  less  than  five  minutes  the  prisoner  came  into 
the  bedroom,  and  after  she  had  given  him  an 
account  of  the  manner  in  which  Sir  Theodosius  had 
been  taken,  he  asked  where  the  physic-bottle  was, 
and  she  showed  him  the  two  bottles.  The  prisoner 
then  took  up  one  of  them  and  said,  "  Is  this  it?  " 
and  being  answered  "  Yes,"  he  poured  some  water 
out  of  the  water-bottle,  which  was  near,  into  the 
phial,  shook  it,  and  then  emptied  it  into  some  dirty 
water,  which  was  in  a  washhand  basin.  Lady 
Boughton  said,  "  You  should  not  meddle  with  the 
bottle  "  ;  upon  which  the  prisoner  snatched  up  the 
other  bottle  and  poured  water  into  that  also,  and 
shook  it,  and  then  put  his  finger  to  it  and  tasted  it. 
Lady  Boughton  again  asked  what  he  was  about, 
and  said  he  ought  not  to  meddle  with  the  bottles  ; 
on  which  he  replied,  he  did  it  to  taste  it,  though 
he  had  not  tasted  the  first  bottle.  The  prisoner 
ordered  a  servant  to  take  away  the  basin,  the  dirty 
things,  and  the  bottles,  and  put  the  bottles  into  her 
hands  for  that  purpose  ;  she  put  them  down  again, 
on  being  directed  by  Lady  Boughton  to  do  so,  but 
subsequently,  while  Lady  Boughton's  back  was 
turned,  removed  them  on  the  peremptory  order  of 
the  prisoner. 

On  the  arrival  of  the  apothecary  the   prisoner 
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said   the    deceased    had  been    out   the    preceding 
evening  fishing,  and  had  taken   cold ;  but  he  said 
nothing  of  the  draught  which  he  had  taken.     The 
prisoner  had  a   still  in    his   own   room,  which    he 
had  used  for  distilling  roses,  and  a  few  days  after 
the  death  of  Sir  Theodosius  he  brought  it  full  of  wet 
lime  to  one  of  the   servants  to  be  cleaned.     The 
prisoner  made  several  false  and  inconsistent  state- 
ments to  the  servants  and  others  as  to  the  cause  of 
the  young  man's  death,  attributing  it  at  one  time  to 
his  having  been  out  late  fishing,  and  getting  his  feet 
wet,  and  at  another  to  the  bursting  of  a  blood-vessel, 
and  again  to  the  malady  for  which  he  was  under 
treatment,  and  the  medicine  given  to  him.     On  the 
day  of  his  death  he  wrote  to  Sir  William   Wheeler, 
Sir  Theodosius's  guardian,   to  inform  him   of  the 
event,    but  made    no   reference  to  its  suddenness. 
The  coffin  was  soldered  up  on  the  fourth  day  after 
the  death.     Two   days   afterwards,  Sir  William,  in 
consequence  of  the  rumours  which  had  reached  him 
of  the  manner  of  his  ward's  death,  and  that  sus- 
picions were  entertained  that  he  had  died  from  the 
effect    of  poison,   wrote    a    letter   to  the    prisoner, 
requesting  that   an  examination  might  take  place, 
and  mentioning  the  gentlemen  by  whom  he  wished 
it  to  be  conducted.     He  accordingly  sent  for  them, 
but  did   not   exhibit   Sir  William   Wheeler's  letter 
alluding  to  the  suspicion  that  the  deceased  had  been 
poisoned,  nor  did  he  mention  to  them  that  they  were 
sent  for  at  his  request.     Having  been  induced  by  the 
prisoner  to  suppose  the  case  to  be  one  of  ordinary 
sudden  death,  and  finding  the  body  in  an  advanced 
state  of  putrefaction,  the  medical  gentlemen  declined 
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to  make  the  examination,  on  the  ground  that  it 
might  be  attended  with  personal  danger.  On  the 
following  day,  a  medical  man,  who  had  heard  of  their 
refusal  to  examine  the  body,  offered  to  do  so  ;  but 
the  prisoner  declined  his  offer,  on  the  ground  that 
he  had  not  been  directed  to  send  for  him.  On  the 
same  day  the  prisoner  wrote  to  Sir  William  a  letter, 
in  which  he  stated  that  the  medical  men  had  fully 
satisfied  the  family,  and  endeavoured  to  account  for 
the  event  by  the  ailment  under  which  the  deceased 
had  been  suffering  ;  but  he  did  not  state  that  they 
had  not  made  the  examination.  Three  or  four  days 
afterwards.  Sir  William,  having  been  informed  that 
the  body  had  not  been  examined,  wrote  to  the 
prisoner  insisting  that  it  should  be  done  ;  which, 
however,  he  prevented,  by  various  disingenuous 
contrivances,  and  the  body  was  interred  without 
examination. 

In  the  meantime,  thecircumstanceshavingbecome 
known  to  the  coroner,  he  caused  the  body  to  be  dis- 
interred and  examined  on  the  eleventh  day  after 
death.  Putrefaction  was  found  to  be  far  advanced  ; 
the  head  was  not  opened,  nor  the  bowels  examined, 
and  in  other  respects theexaminationwasincomplete. 
When  Lady  Boughton,  in  giving  evidence  before 
the  coroner's  inquest,  related  the  circumstance  of  the 
prisoner  having  rinsed  the  bottles,  he  was  observed 
to  take  hold  of  her  sleeve,  and  endeavour  to  check 
her ;  and  he  afterwards  told  her  that  she  had  no 
occasion  to  have  mentioned  that  circumstance,  but 
only  to  answer  such  questions  as  were  put  to  her  ; 
and  in  a  letter  to  the  coroner  and  jury,  he 
endeavoured  to  impress  them  with  the  belief  that 
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the  deceased  hadinadvertentlypoisoned  himself  with 
arsenic,  which  he  had  purchased  to  kill  fish.  Experi- 
ments made  by  the  administration  of  laurel-water  on 
various  animals  produced  convulsions  and  sudden 
death,  and  on  opening  one  of  them  a  strong  smell  of 
laurel-water  was  perceived. 

Upon  the  trial,  four  medical  men,  three  phy- 
sicians and  an  apothecary,  were  examined  on 
the  part  of  the  prosecution,  and  expressed  a 
very  decided  opinion — mainly  grounded  upon  the 
symptoms,  the  suddenness  of  the  death,  the  post- 
mortem appearances,  the  smell  of  the  draught, 
as  observed  by  Lady  Boughton,  and  the  similar 
effects  produced  by  experiments  upon  animals — that 
the  deceased  had  been  poisoned  with  laurel-water ; 
and  one  of  them  stated  that,  on  opening  the  body,  he 
had  been  affected  with  a  peculiar  acrimonious,  biting 
sensation  in  the  hands  and  mouth,  like  that  which 
affected  him  in  all  the  subsequent  experiments  with 
laurel-water.  An  eminent  surgeon  and  anatomist, 
— the  celebrated  John  Hunter — examined  on  the 
part  of  the  prisoner,  stated  a  positive  opinion  that 
the  symptoms  did  not  necessarily  lead  to  the  conclu- 
sion that  the  deceased  had  been  poisoned,  and  that 
the  appearances  presented  upon  dissection  indicated 
nothing  but  putrefaction. 

Mr.  Justice  Buller,  in  his  charge  to  the  jury, 
called  their  attention  to  the  suddenness  of  the  death 
immediately  after  the  administration  of  the  draught 
— to  the  opinions  of  the  medical  witnesses  that  there 
was  nothing  to  lead  them  to  attribute  death  to  any 
other  cause  than  that  draught ;  to  the  prisoner's 
misrepresentations  as  to  the    deceased's   state  of 

c.E.  c  c 
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health  at  a  time  when  he  appeared  to  others  to  be 
in  good  health  and  spirits ;  to  his  contrivances  to 
prevent  the  examination  of  the  body,  and  emphati- 
cally to  the  fact  of  his  having  rinsed  out  the  bottle 
from  vi'hich  the  draught  had  been  taken,  "  which," 
said  the  learned  judge,  "  does  carry  with  it  strong 
marks  of  knowledge  by  him  that  there  was  some- 
thing in  that  bottle  which  he  wished  should  never 
be  discovered  "  ;  and,  finally,  to  his  attempts  to 
check  the  witness  who  spoke  to  that  circumstance 
while  giving  her  evidence  before  the  coroner.  The 
prisoner  was  convicted  and  executed  (y). 

This  trial  has  given  rise  to  much  difference  of 
opinion.  Certainly  the  medical  evidence  was  un- 
satisfactory, and  there  was  no  evidence  to  prove  that 
the  prisoner  had  been  distilling  laurel-water  or  to 
connect  him  with  the  fatal  draught,  although  it  was 
proved  that  he  had  a  still  in  which  he  used  to  distil 
roses.  But  the  manner  in  which  death  occurred,  at 
the  very  instant  of  taking  the  draught,  was  all  but 
conclusive  that  it  contained  some  poisonous  ingre- 
dient which  was  the  cause  of  death  ;  and  though  this 
fact  alone  would  not  have  excluded  the  hypothesis 
of  a  sudden  death  from  accident  or  natural 
cause,  its  conjunction  with  so  many  circumstances 
of  moral  conduct  of  deep  inculpatory  import  could 
admit  of  explanation  only  on  the  hypothesis  of  the 
prisoner's  guilt.  It  is  impossible  to  regard  those 
circumstances  in  any  other  light  than  as  the  neces- 
sary indications,  on  the  ordinary  principles  of  human 

(v)  Shorthand  Report  by  Gurney,  1781.     See  p.  44,  supta. 
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nature,    of  the   moral    causal    origin  of  the    fatal 
catastrophe  (z). 

A  medical  man  was  tried  for  the  murder  of  his 
wife,  by  the  administration  of  prussic  acid.  They 
left  their  place  of  residence  at  Sunderland  on  a 
journey  of  pleasure  to  London,  where  they  arrived 
on  the  4th  of  June,  and  went  into  lodgings.  On 
the  morning  of  the  8th,  being  the  Saturday  after 
their  arrival  in  town,  the  prisoner  rang  the  bell  for 
some  hot  water,  a  tumbler,  and  a  spoon,  and  he  and 
his  wife  were  heard  conversing  in  their  chamber. 
About  a  quarter  before  eight  he  called  the  landlady 
upstairs,  saying  that  his  wife  was  very  ill ;  the  land- 
lady found  her  lying  motionless  on  the  bed,  with  her 
eyes  shut  and  her  teeth  closed,  and  foaming  at  the 
mouth.  The  prisoner  said  she  had  had  fits  before, 
but  none  like  this,  and  that  she  would  not  come  out 
of  it ;  and  on  being  urged  to  send  for  a  doctor,  he 
said  he  was  a  doctor  himself,  that  he  should  have 
let  blood  before,  but  that  there  was  no  pulse,  that 
this  was  an  affection  of  the  heart,  and  that  her 
mother  died  in  the  same  way  nine  months  before  ; 
and  he  put  her  feet  and  hands  in  warm  water,  and 
applied  a  mustard  plaster  to  her  chest.  In  the 
meantime  a  medical  man  was  sent  for,  but  she  died 
before  his  arrival.  There  was  a  tumbler  close  to  the 
head  of  the  bed,  about  one-third  full  of  clear  white 
fluid,  and  an  empty  tumbler  on  the  other  side  of  the 

(z)  The  account  of  this  case  in  The  Theory  of  Presumptive  Proof 
(London,  1815)  suppresses  many  of  the  most  important  facts,  and  is 
in  other  respects  partial,  garbled,  and  inaccurate  ;  the  strictures  upon 
the  trial  are  most  unfair,  and  the  book  itself  is  utterly  unworthy  of  the 
author  to  whom  it  is  commonly  ascribed. 

C  C  2 
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table,  and  a  paper  of  Epsom  salts.  In  reply  to  a 
question  from  the  medical  man,  the  prisoner  stated 
that  the  deceased  had  taken  nothing  but  a  little 
salts.  On  the  same  morning  he  ordered  a  grave 
for  interment  on  the  Tuesday  following. 

The  contents  of  the  stomach  were  found  to  contain 
prussic  acid  and  Epsom  salts  ;  and  it  was  deposed 
that  the  symptoms  were  similar  to  those  of  death  by 
prussic  acid,  but  they  might  be  the  effect  of  any 
powerful  sedative  poison,  and  that  the  means 
resorted  to  by  the  prisoner  were  not  likely  to 
promote  recovery,  but  that  artificial  respiration  and 
stimulants  were  the  appropriate  remedies,  and 
might  probably  have  been  effectual.  The  prisoner 
had  purchased  prussic  acid  and  acetate  of  morphine 
on  the  previous  day,  from  a  vendor  of  medicines 
with  whom  he  was  intimate  ;  he  had,  however,  been 
in  the  habit  of  using  these  poisons,  under  advice, 
for  a  complaint  in  the  stomach.  Two  days  after 
his  wife's  death  he  stated,  to  the  medical  man  who 
had  been  called  in,  that  on  the  morning  in  question 
he  was  about  to  take  some  prussic  acid  ;  that  on 
endeavouring  to  remove  the  stopper  he  had  some 
difficulty,  and  used  some  force  with  the  handle  of 
a  tooth-brush  ;  that  the  neck  of  the  bottle  was 
broken  by  the  force,  and  some  of  the  acid  spilt ; 
that  he  placed  the  remainder  in  the  tumbler,  and 
went  into  the  front  room  to  fetch  a  bottle  in  which 
to  place  the  acid,  but  instead  of  doing  so  began  to 
write  to  his  friends  in  the  country,  when  in  a  few 
minutes  he  heard  a  scream  from  his  wife's  bed- 
room ;  that  he  immediately  went  to  her ;  that  she 
exclaimed  that  she  had  taken  some  hot  drink,  and 
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called  for  cold  water,  and  that  the  prussic  acid  was 
undoubtedly  the  cause  of  her  death. 

Upon  being  asked  what  he  had  done  with  the 
bottle,  he  said  he  had  destroyed  it,  and  assigned  as 
the  reason  why  he  had  not  mentioned  the  circum- 
stances before,  that  he  was  distressed  and  ashamed 
at  the  consequences  of  his  negligence.  According 
to  the  opinions  of  the  medical  witnesses,  after  the 
scream  or  shriek,  volition  and  sensibility  must  have 
ceased,  and  speech  would  have  been  impossible. 
To  various  persons  in  the  north  of  England  the 
prisoner  wrote  false  accounts  of  his  wife's  state  of 
health.  In  one  of  them,  dated  from  the  Euston 
Hotel,  the  6th  of  June,  he  stated  that  she  was 
unwell,  and  had  two  medical  gentlemen  attending 
her,  and  that  he  was  apprehensive  of  a  miscarriage. 
In  another,  dated  the  8th,  he  stated  that  he  had 
had  her  removed  to  private  lodgings,  where  she 
was  under  the  care  of  two  medical  men,  dangerously 
ill ;  that  symptoms  of  premature  labour  had  come 
on,  and  that  one  of  the  medical  men  had  pro- 
nounced her  heart  to  be  diseased.  At  the  date  of 
this  letter  his  wife  was  cheerful  and  well,  and  all 
these  statements  respecting  her  health  were  false ; 
indeed  they  had  not  been  to  any  hotel,  but  had  gone 
into  lodgings  on  their  arrival  in  London.  In  a 
letter  dated  the  gth,  he  stated  the  fact  of  her  death, 
but  without  any  allusion  to  the  cause  of  it ;  which 
suppression,  in  a  subsequent  letter,  he  stated  to 
have  been  caused  by  the  desire  of  concealing  the 
shame  and  reproach  of  his  negligence.  His  state- 
ment to  his  landlady  that  his  mother-in-law  had 
died  from  disease  of  the  heart  was  a  falsehood,  he 
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himself  having  certified  to  the  registrar  of  burials 
that  bilious  fever  was  the  cause  of  her  death.  The 
deceased  was  entitled  to  some  leasehold  property, 
to  which  the  prisoner  would  become  entitled 
absolutely  if  he  survived  her,  and  to  a  copyhold 
estate  which  was  limited  to  the  joint  use  of  herself 
and  her  husband,  so  that  the  survivor  would  take 
the  absolute  interest.  The  motive  suggested  for 
the  commission  of  the  alleged  murder  was  that  the 
prisoner  might  become  at  once  the  absolute  owner 
of  his  wife's  property. 

Mr.  Baron  Gurney  said  that  this  case  differed 
from  almost  every  other  case  he  had  ever  known, 
in  this  circumstance,  that  generally  there  was  a 
difficulty  in  ascertaining  whether  the  death  had 
been  caused  by  poison,  and  whether  the  poison 
came  from  the  hands  of  the  person  charged  with 
the  crime  ;  but  that  in  this  case  there  could  be  no 
doubt  that  the  deceased  had  come  to  her  death  by 
a  poison  most  certain,  fatal,  and  speedy  in  its 
effects,  and  that  it  was  equally  certain  that  it  came 
from  the  hands  of  the  prisoner.  It  had  been  proved 
beyond  all  doubt  that  the  prisoner  had  bought  the 
poison,  and  had  placed  or  left  it  unprotected  in  the 
chamber  of  his  wife,  and  the  question  was  whether, 
she  having  died  from  poison,  it  had  been  adminis- 
tered to  her  by  his  hand,  or  whether  he  had 
purposely  placed  it  in  her  way  in  order  that  she 
might  herself  take  it.  The  secrets  of  all  hearts 
were  known  to  God  alone,  and  human  tribunals 
could  only  judge  of  those  secrets  from  the  conduct 
of  the  individual  at  the  time.  In  this  case  the  jury 
had   the   conduct    of  the  prisoner,   his  words,   his 
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writing,  his  demeanour,  proved  before  them,  and 
it  would  be  for  them  to  decide,  upon  the  whole 
case,  whether  they  believed  he  had  administered 
the  poison,  or  placed  it  within  the  reach  of  the 
deceased  in  order  that  she  might  take  it.  If  he 
had  done  either  of  those  things,  he  would  be  guilty 
of  murder  ;  if  they  thought  he  had  merely  acted 
incautiously  and  negligently  by  leaving  the  poison 
in  the  way  in  which  he  had  left  it,  he  had  not  been 
guilty  of  murder.  He  dwelt  upon  the  circum- 
stances that  the  parties  had  lived  for  a  year  and  a 
half  together  upon  terms  of  mutual  affection,  that 
the  marriage  took  place  with  the  consent  of  the 
lady's  mother,  with  whom  they  had  lived  till  her 
death,  that  the  visit  to  London  was  well  known  to 
their  friends,  and  that  the  place  to  which  she  was 
taken  was  where  he  had  lodged  before,  and  near 
the  residence  of  the  only  two  persons  with  whom  he 
was  acquainted  in  London. 

When  any  person  committed  a  heinous  crime,  it 
was  usual  and  natural,  said  the  learned  judge,  to 
look  whether  there  existed  any  adequate  motive  to 
the  commission  of  it.  The  prisoner  being  about 
thirty,  and  his  wife  about  twenty-two  years  of  age, 
it  would  be  a  good  deal  to  say  that  the  desire  to 
possess  her  property  should  be  brought  forward  as 
a  great  motive  of  interest  to  excite  to  the  com- 
mission of  such  a  crime.  Nevertheless,  it  was 
sometimes  found,  as  they  could  not  dive  into  the 
heart  and  ascertain  motives,  that  a  grave  crime 
might  be  committed,  although  no  motive  for  it 
could  be  found.  Inasmuch  as  the  great  question 
the  jury  had  to  decide  was  the  intention   of  the 
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prisoner,  it  should  be  remembered  that  a  man  was 
entitled  to  a  candid  construction  of  his  words  and 
actions,  particularly  if  placed  in  circumstances  of 
great  and  unexpected  difficulty;  and  they  would 
take  care  to  give  what  fair  allowance  they  could  in 
putting  a  construction  upon  the  prisoner's  words 
and  actions.  He  also  laid  stress  upon  the  conduct 
of  the  prisoner  to  his  wife,  and  his  general  good 
character  for  kindness.  He  could  not  conceive  the 
motive  which  should  have  induced  the  prisoner,  in 
the  letter  posted  on  the  6th,  when  his  wife  was  well 
and  cheerful,  to  write  so  complete  a  fabrication 
from  beginning  to  end,  of  her  being  unwell  and 
attended  by  two  medical  men  ;  and  the  jury  would 
observe  that  it  was  written  on  the  very  day  on  which 
the  prisoner  had  made  arrangements  for  her  resi- 
dence with  a  friend  during  his  absence  abroad. 
When  the  letter  of  the  8th  was  written  did  not 
appear,  but  it  was  proved  to  have  been  posted  on 
the  evening  of  that  day.  If  it  was  written  before 
the  death,  it  told  against  the  prisoner.  It  con- 
curred with  the  letter  written  on  the  6th,  and 
practised  the  same  deception,  as  to  the  two  medical 
men,  upon  those  to  whom  it  was  addressed. 

The  defence  was,  that  the  prisoner  had  been 
guilty  of  a  lamentable  indiscretion  ;  that  a  sudden 
event,  fatal  to  his  wife,  had  happened  ;  that  he  was 
overpowered  and  overwhelmed  by  the  result  of  his 
own  carelessness,  and  that  he  did  not  like  to  divulge 
the  truth.  The  awkward  fact,  however,  was  that 
in  his  letter  of  the  8th  of  June  (the  day  on  which  she 
died)  he  had  pursued  exactly  the  same  system  as 
that  adopted  in  the  letter  written  two  days  before. 
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They  would  recollect,  with  reference  to  the  letter  of 
the  8th,  that  on  that  day  he  had  more  than  once 
exclaimed,  "  This  is  all  my  fault."  These  out- 
breaks were  of  some  importance  for  the  considera- 
tion of  the  jury  in  giving,  as  compared  with  the 
letters,  all  indulgent  consideration  to  any  language 
used  by  the  prisoner,  after  an  event  had  occurred 
which  placed  him  in  a  situation  of  difficulty  and 
embarrassment.  In  comparing  the  statement  set 
up  for  the  defence  with  the  evidence  of  the  medical 
witnesses,  two  things  were  of  a  good  deal  of  im- 
portance. The  prisoner's  statement  was  that 
when  he  entered  the  bed-chamber  his  wife  told 
him  what  had  occurred,  and  that  he  took  the 
tumbler  out  of  her  hand.  The  medical  men  had 
told  the  jury  that  with  the  scream  that  had  been 
spoken  of,  all  volition  and  power  of  speech  would 
cease ;  but  here  it  must  not  be  forgotten  that  the 
judgment  of  these  gentlemen  must  be  received  with 
this  caution,  that  none  of  them  had  ever  witnessed 
the  effect  of  prussic  acid  on  the  human  frame.  It 
was  for  the  jury  to  decide  whether  they  were  con- 
vinced, beyond  any  reasonable  doubt,  that  the 
prisoner  either  administered,  or  in  effect  caused  to 
be  administered,  poison  to  the  deceased  ;  if,  on  the 
other  hand,  they  should  be  of  opinion  that  he  had 
been  merely  guilty  of  indiscretion,  and  that,  in  con- 
sequence of  the  sudden  and  awful  event  which  had 
occurred,  he  had  been  driven  to  conceal  it  by  false- 
hood, they  would  acquit  him.  The  prisoner  was 
acquitted  {a). 

(a)  I^eg.  V.  Belattey,  20  C.  C.  C.  Sess   Pap.  441  (1844). 
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Pahnefs  case  is  perhaps  the  most  remarkable 
one  of  this  nature  on  record.  The  prisoner,  who 
lived  at  Rugeley,  had  been  a  medical  practitioner, 
but  had  given  up  his  profession  for  the  pursuits  of 
the  Turf,  in  the  course  of  which  he  became  intimate 
with  a  young  man  named  Cook,  who  was  addicted 
to  the  same  pursuits.  By  extensive  gambling 
transactions  Palmer  became  involved  in  great 
pecuniary  difficulties,  and  was  ultimately  driven  to 
the  desperate  expedient  of  borrowing  money  at 
exorbitant  rates  of  interest,  and  to  the  commission 
of  forgeries  on  a  large  scale.  In  1855  ^^  ^^^ 
indebted  in  about  ;f20,ooo,  borrowed  at  sixty  per 
cent,  interest  upon  bills  (all  of  which  bore  the 
forged  acceptances  of  his  mother)  secured  in 
part  by  the  assignment  of  a  policy  of  assurance  for 
;f  13,000  on  the  life  of  his  brother,  who  died  in 
August  of  that  year.  To  this  source  the  prisoner 
had  looked  for  relief  from  his  embarrassments,  but 
the  office,  having  become  acquainted  with  circum- 
stances which  induced  them  to  dispute  the  validity 
of  the  policy  on  the  ground  of  fraud,  declined  to 
pay  the  sum  assured ;  and  in  consequence  the 
holder  of  some  of  these  bills  issued  writs  against 
the  prisoner  and  his  mother,  which  were  sent  into 
the  country,  to  be  served  unless  he  should  effect 
some  satisfactory  arrangement.  Exposure,  ruin, 
and  punishment  thus  became  imminent,  unless 
some  means  could  be  devised  of  averting  the 
impending  disclosures. 

On  Tuesday,  the  13th  of  November,  Cook  and 
Palmer  were  at  Shrewsbury  races,  where  Cook  won 
between  ^^2,000  and  ^3,000,  of  which  he  received 
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£joo  or  ;f  800  on  the  course  ;  the  remainder  was 
payable  in  London  on  the  following  Monday  (the 
igth).  He  was  greatly  excited  by  his  success,  and 
the  prisoner  and  several  other  persons  spent  the 
following  evening  with  him,  after  the  conclusion  of 
the  races,  at  his  inn  in  Shrewsbury.  In  the  course 
of  the  evening  the  prisoner  was  seen  in  the  passage 
outside  his  own  room,  holding  up  a  tumbler  to  a 
gas-light ;  after  which  he  went,  with  the  tumbler 
in  his  hand,  into  the  room  where  Cook  and  his 
other  friends  were  sitting.  Soon  afterwards,  on 
drinking  some  brandy  and  water,  Cook  became 
suddenly  ill,  with  violent  vomiting,  and  it  was 
necessary  to  call  in  medical  assistance.  He  said 
he  had  been  dosed  by  the  prisoner,  and  handed  the 
money  he  had  about  him,  between  ;f  700  and  ;!r8oo, 
to  a  friend  to  take  care  of,  who  returned  it  to  him 
the  next  morning,  after  his  recovery. 

Notwithstanding  these  suspicious  circumstances, 
such  was  the  prisoner's  influence  over  his  infatuated 
victim,  that  Cook  returned  from  Shrewsbury  to 
Rugeley  in  company  with  him  on  the  evening  of 
Thursday  (the  15th),  when,  on  their  arrival,  Cook 
went  to  his  lodgings  at  the  Talbot  Arms,  and  the 
prisoner  to  his  own  house  opposite.  On  the 
Saturday  and  Sunday  the  prisoner  called  many 
times  to  see  Cook,  who  was  repeatedly  taken  sick 
and  ill  after  taking  coffee  and  broth  from  the  hands 
of  the  prisoner.  On  Monday  (the  19th)  he  got  up 
much  better ;  and  the  prisoner  called  upon  him  early 
in  the  morning,  but  did  not  see  him  again  until 
eight  or  nine  in  the  evening,  having  in  the  interim, 
as  it  turned  out,  been  to   London.     In   the  course 
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of  that  evening  Cook's  medical  attendant,  who  had 
previously  seen  him,  left  at  the  Talbot  Arms  a  box 
of  morphine  pills,  which  was  taken  into  his  bedroom 
by  the  prisoner,  who  administered  the  pills.  Shortly 
afterwards  the  household  was  disturbed  by  screams 
proceeding  from  the  patient's  room.  He  was  found 
sitting  up  in  bed,  in  great  agony,  beating  the  bed- 
clothes, gasping  for  breath,  convulsed  with  a 
jerking  and  twitching  motion  all  over  his  body,  and 
one  hand  clenched  and  stiff,  but  conscious,  and 
calling  to  those  about  him  to  send  for  the  prisoner. 
In  about  half  an  hour  the  paroxysm  subsided,  and 
he  became  composed. 

On  the  next  morning  (Tuesday,  the  20th),  after 
taking  coffee  from  the  hand  of  the  prisoner,  Cook 
was  again  affected  with  violent  vomiting,  which 
continued  throughout  the  day ;  but  in  the  evening 
he  was  better,  and  in  good  spirits.  About  seven 
o'clock  he  was  visited  by  his  medical  attendant, 
whom  the  prisoner  urged  to  repeat  the  morphine 
pills,  as  on  the  night  before  ;  and  they  went  together 
to  the  surger}^  where  pills  were  prepared  and 
delivered  to  the  prisoner,  who  took  them  away,  and 
went  to  Cook's  room  about  eleven  o'clock,  as  was 
intended  and  supposed,  for  the  purpose  of  adminis- 
tering them  to  him  ;  so  that  he  had  the  opportunity 
in  the  interval  of  changing  them,  which  there  can 
be  no  doubt  he  did.  Cook  strongly  objected  to 
take  them,  because  he  had  been  made  so  ill  the 
night  before  ;  but  his  objections  were  overcome  by 
the  prisoner,  and  at  length  he  swallowed  the  pills 
presented  to  him.  Soon  after  midnight  he  became 
ill  with  the   same  agonizing  symptoms  as  on  the 
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preceding  night,  and  again  desired  that  the  prisoner 
should  be  sent  for.  Such  was  the  rigidity  of  his 
limbs  that  it  was  found  impossible  to  raise  him  up, 
and  he  asked  to  be  turned  over  on  his  side  ;  after 
which  the  action  of  the  heart  gradually  ceased,  and 
in  a  quarter  of  an  hour  he  was  dead.  After  death, 
the  body  was  bent  back  like  a  bow,  and  if  it  had 
been  placed  upon  a  level  surface  it  would  have 
rested  upon  the  head  and  heels. 

Upon  receiving  information  of  the  young  man's 
death,  his  stepfather,  who  lived  in  London,  went 
to  Rugeley,  arriving  on  Friday  (the  23rd),  to  make 
arrangements  for  his  funeral,  and  to  inquire  into 
the  state  of  his  affairs,  as  well  as  into  the  circum- 
stances of  his  illness.  On  stating  to  the  prisoner 
that  he  understood  he  knew  something  of  his 
affairs,  he  was  told  by  the  prisoner  that  there  were 
pf  4,000  worth  of  bills  of  the  deceased's  out,  to  which 
his  (the  prisoner's)  name  was  attached,  and  that  he 
had  got  a  paper  drawn  up  by  a  lawyer,  signed  by 
the  deceased,  to  show  that  he  had  never  received 
any  benefit  from  them.  The  stepfather  then 
inquired  if  there  were  no  sporting  debts  owing  to 
him,  to  which  the  prisoner  said  there  was  nothing 
of  the  sort ;  and  on  asking  about  the  betting-book, 
which  could  not  be  found,  the  prisoner  said  it  would 
be  of  no  use  if  found,  as  when  a  man  dies  his  bets 
are  done  with. 

Other  facts  now  began  to  turn  up  throwing  a 
sinister  light  upon  the  mysterious  events  of  the  last 
few  days.  It  was  discovered  that  the  prisoner  had 
procured  three  grains  of  strychnia  on  the  Monday 
evening,  and  a  second  quantity  of  six  grains  on  the 
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following  day ;  that  he  had  been  seen  to  search  the 
pockets,  and  to  grope  under  the  pillow  and  bolster 
of  the  unfortunate  man  before  his  body  was  cold  ; 
that  although  Cook's  betting-book  was  kept  on  the 
dressing-table  of  his  bedroom,  and  was  seen  there 
on  the  previous  night,  it  was  never  seen  after  his 
death  ;  that  the  prisoner  handed  to  a  friend  of  the 
deceased  five  guineas  as  the  whole  of  the  money 
that  was  found  belonging  to  him ;  that  he  had  been 
to  London  on  the  Monday,  and  procured  payment 
of  upwards  of  ;f  1,000  on  account  of  the  wagers  won 
by  the  deceased  at  Shrewsbury,  and  appropriated 
the  amount  in  payment  of  his  own  losses,  and  in 
part  payment  of  the  forged  acceptances  on  which 
writs  had  been  issued  ;  that  before  the  races  he  was 
short  of  money,  and  had  borrowed  ^f  25  ;  that  he 
had  lost  largely  at  the  races,  but  had  subsequently 
paid  considerable  sums  to  various  creditors ;  that 
two  or  three  days  after  Cook's  death  he  had 
endeavoured  to  obtain  the  attestation  by  an  attorney 
to  a  forged  acknowledgment  in  the  name  of  the 
deceased  that  ;f  4,000  of  bills  had  been  negotiated 
by  the  prisoner  for  his  benefit ;  and,  finally,  had 
prevailed  upon  the  medical  man  who  had  attended 
the  deceased,  who  was  of  a  very  advanced  age,  to 
certify  that  he  had  died  of  apoplexy. 

A  post-mortem  examination  was  made,  at  which 
the  prisoner  was  present,  and  the  stomach  and 
intestines  were  placed  in  a  jar  to  be  taken  to 
London  for  examination.  While  the  operation 
was  going  on,  the  prisoner  pushed  against  the 
medical  men  engaged  in  it,  so  as  to  shake  a 
portion  of  the   contents  of  the  stomach  into  the 
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body.  The  jar  was  then  covered  with  parchment, 
tied  down,  and  sealed  and  placed  aside  ;  and  while 
the  attention  of  the  medical  men  was  still  engaged 
in  examining  the  body,  the  prisoner  removed  the 
jar  to  a  distance,  near  a  door  not  the  usual  way  out 
of  the  room,  and  it  was  found  that  two  slits  had  been 
cut  through  the  double  skin  forming  the  covering. 
The  prisoner  having  learned  that  the  jar  was  to  be 
sent  to  London  the  same  evening,  offered  the  driver 
who  was  to  carry  the  persons  in  charge  of  it  to  the 
railway  station  ;f  lo  to  upset  the  carriage  and  break 
the  jar.  The  analysts,  to  whom  the  stomach  and 
intestines,  and,  subsequently,  other  parts  of  the  body, 
were  sent,  found  traces  of  antimony,  but  none  of 
strychnia,  or  any  other  poison ;  and  sent  their 
report  by  post,  directed  to  the  attorney  at  Rugeley 
employed  in  the  investigation.  The  prisoner  incited 
the  postmaster  to  betray  to  him  the  contents  of  this 
report ;  and  wrote  a  confidential  letter  to  the 
coroner,  to  whom  during  the  course  of  the  inquiry 
he  sent  presents  of  fish  and  game,  stating  that  he 
had  seen  it  in  black  and  white  that  no  strychnia, 
prussic  acid,  or  opium  had  been  found,  and  express- 
ing his  hope  that  on  the  next  day  to  which  the 
inquest  stood  adjourned,  the  verdict  would  be  that 
of  death  from  natural  causes.  The  coroner's  jury 
found  a  verdict  of  wilful  murder  against  the 
prisoner.  The  case  was  removed  for  trial  to  the 
Central  Criminal  Court  under  ig  &  20  Vict.  c.  16. 

Upon  the  trial  the  chemical  witnesses  examined  on 
the  part  of  the  prosecution  stated  that  the  stomach 
and  intestines  were  received  in  an  unfavourable 
state  for  finding  strychnia  had  it  been  there,  inasmuch 
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as  the  stomach  had  been  cut  from  endtoend,  and  the 
contents  were  gone,  and  the  mucous  surface,  in 
which  any  poison,  if  present,  would  naturally  be 
found,  had  been  lying  in  contact  with  the  intes- 
tines and  their  succulent  contents,  and  shaken 
up  with  them ;  that  the  non-discovery  of  strychnia 
did  not  conclusively  prove  that  death  had  not  been 
caused  by  that  poison,  inasmuch  as  they  had  failed 
to  discover  it  in  animals  killed  for  the  purpose  of 
experiment ;  that  if  a  minimum  dose  is  adminis- 
tered, it  disappears  by  absorption  into  the  blood  ; 
that  it  is  discoverable,  and  had  been  discovered 
when  administered  to  animals  in  excess  of  the 
quantity  required  to  destroy  life,  but  that  there  was 
no  known  process  by  which  it  could  be  discovered  in 
the  tissues,  if  present  there  only  in  a  small  quantity. 
On  the  other  hand,  witnesses  were  called  on  behalf 
of  the  prisoner,  who  disputed  the  theory  of  absorp- 
tion, and  stated  that  strychnia,  if  present,  is  always 
discoverable,  not  only  in  the  blood  and  in  the 
stomach  and  intestines,  and  their  contents,  but  also 
in  the  tissues  ;  that  there  was  nothing  in  the  con- 
dition of  the  parts  of  the  body  submitted  to  examina- 
tion to  preclude  the  detection  of  strychnia  ;  and  that, 
if  present,  it  might  have  been  found,  even  if  it  had 
been  administered  in  a  minimum  dose,  though,  on 
this  latter  point,  there  was  some  difference  of  opinion 
among  them. 

Numerous  medical  witnesses  of  the  highest  pro- 
fessional experience  and  character,  called  on  the 
part  of  the  Crown,  deposed  that  many  of  the  symp- 
toms, especially  in  the  progress  and  termination  of 
the   attack,  were   not  those  of  any  of  the  ordinary 
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forms  of  tetanus,  idiopathic  or  traumatic,  or  of  any 
known   disease  of  the  human  frame,  but  were  the 
peculiar  characteristics  of  poisoning  by  strychnia. 
Nor  were  there  in  these  respects  any  such  differences 
between  their  opinions  and  those  of  many  respect- 
able professional  witnesses  called  on  the  part  of  the 
prisoner,  as  might  not  be  accounted  for  by  the  im- 
perfect state  of  knowledge  of  all  the  forms  of  tetanic 
affection,  or  by  the  defects  of  the  physiological  and 
pathological  science  of  the  day.     Of  the  numerous 
professional  witnesses  examined  on  behalf  of  the 
prisoner,  some  ascribed  the  symptoms    to  tetanic 
affection  ;  others  to  various  forms  of  disease  from 
which  they  were  shown  to  be  clearly  distinguish- 
able ;  while  others,  again,  ascribed  them  to  physical 
causes  absolutely  absurd  and  incredible.     The  con- 
tradictions and  inconsistencies  in  the  testimony  ot 
some  of  the  prisoner's  scientific  witnesses,  and  their 
obtrusive  zeal  and  manifest  purpose  of  obtaining  an 
acquittal,  deprived  it  of  all  moral  effect,  and  drew 
down  upon  several  of  them  the  severe  reprehension 
of  the  Court. 

The  Lord  Chief  Justice,  Lord  Campbell,  in  his 
charge  to  the  jury  said  that  "  in  cases  of  this  sort 
the  evidence  had  often  been  divided  into  medical 
and  moral  evidence  ;  the  medical  being  that  of  the 
scientific  men,  and  the  moral  the  circumstantial 
facts  which  are  calculated  to  prove  the  truth  of  the 
charge  against  the  party  accused.  They  cannot," 
he  continued,  "  be  finally  separated  in  the  minds 
of  the  jury,  because  it  is  by  the  combination  of  the 
two  species  of  evidence  that  their  verdict  ought  to 
be  found.     In  this  case  you  will  look  at  the  medical 

C.E.  D   D 
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evidence  to  see  whether  the  deceased,  in  your 
opinion,  did  die  by  strychnia  or  by  natural  disease  ; 
and  you  will  look  at  what  is  called  the  moral 
evidence,  and  consider  whether  that  shows  that  the 
prisoner  not  only  had  the  opportunity,  but  that  he 
actually  availed  himself  of  that  opportunity,  to 
administer  to  the  deceased  the  deadly  poison  of 
which  he  died"  {b).  His  Lordship  also  said  "  It  is 
impossible  that  you  should  not  pay  attention  to  the 
conduct  of  the  prisoner,  and  there  are  some 
instances  of  his  conduct  as  to  which  you  will  say 
whether  they  belong  to  what  might  be  expected 
from  an  innocent  or  a  guilty  man.  He  was  eager 
to  have  the  body  fastened  down  in  the  coffin. 
Then  with  regard  to  the  betting-book,  there  is 
certainly  evidence  from  which  you  may  infer  that 
he  did  get  possession  of  the  deceased's  betting- 
book,  and  that  he  abstracted  it  and  concealed  it. 
Then,  you  must  not  omit  his  conduct  in  trying  to 
bribe  the  postboy  to  overturn  the  carriage  in  which 
the  jar  was  being  conveyed  to  be  analysed  in 
London,  and  from  which  evidence  might  be 
obtained  of  his  guilt.  Again,  you  find  him  tamper- 
ing with  the  postmaster,  and  procuring  from  him 
the  opening  of  a  letter,  from  the  person  who  had 
been  examining  the  contents  of  the  jar  to  the 
attorney  employed  in  the  case.  And  then  you  have 
tampering  with  the  coroner,  and  an  attempt  to 
induce  him  to  procure  a  verdict  from  his  jury  which 
would  amount  to  an  acquittal.  These  are  serious 
matters  for  your  consideration,  but  you,  and  you 
alone,  will  say  what  inference  is  to  be  drawn  from 

(d)  Shorthand  Report,  p.  308. 
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them.      If  not   answered,  they  certainly  present  a 
serious  case  for  your  consideration  "  (c). 

After  a  protracted  trial  of  twelve  days,  the 
prisoner  was  found  guilty  (d),  and  was  executed 
pursuant  to  his  sentence  ;  and  there  is  no  doubt 
that  this  was  only  one  of  several  murders  perpe- 
trated by  this  great  criminal,  by  the  same  nefarious 
means,  for  the  purpose  of  obtaining  money  secured 
by  fraudulent  life  assurances  (e). 


Section  5. 

APPLICATION    of    THE    GENERAL    PRINCIPLE    TO    PROOF 
OF    THE    CORPUS  DELICTI  IN  CASES  OF  INFANTICIDE. 

Of  the  various  forms  of  criminal  homicide,  that 
of  Infanticide,  by  which  is  popularly  understood  the 
murder  of  a  recently  born  infant, — committed  as  it 
most  frequently  is  for  the  purpose  of  concealing  its 
birth — perhaps  presents  the  greatest  difficulties  in 
the  establishment  of  the  corpus  delicti. 

(i.)  In  addition  to  the  sources  of  difficulty  and 
fallacy  which  are  incidental  to  charges  of  homicide 
in  general,  there  are  many  circumstances  of 
embarrassment  peculiar  to  cases  of  this  nature, 
amongst  which  must  be  mentioned  the  occasional 

{c)  Shorthand  Report,  p.  320. 

\^d)  C.  C.  C.  1856,  corafH  Lord  Campbell,  L.C.J.  See  44  Sessions 
Papers  for  official  shorthand  minutes  of  evidence,  also  Shorthand  Report. 

{e)  See  Ann.  Reg.  1855  (Chr.),  p.  190.  The  technical  nature  of  the 
evidence  in  S??iet hurst's  case  (pp.  156,  368,  supra)  would  render  it 
inapplicable  in  illustration  of  legal  principles,  even  if  doubt  had  not 
been  thrown  upon  the  verdict  by  the  grant  of  a  pardon. 
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uncertainty  and  inconclusiveness  of  the  symptoms 
of  pregnancy  (the  fundamental  fact  to  be  proved), 
which  may  resemble  and  be  mistaken  for  appear- 
ances caused  by  obstructions  or  spurious  gra- 
vidity (/).  How  great  such  difficulties  may  be  is 
well  illustrated  by  a  remarkable  case  not,  indeed, 
of  infanticide,  but  involving  questions  of  a  kindred 
nature  with  those  frequently  occurring  in  trials  for 
infanticide.  A  man  was  tried  for  the  murder  of  an 
adult  female.  A  cardinal  question  was  whether 
she  had  been  pregnant  or  not.  The  suspicion  of 
pregnancy  arose  principally  from  the  bulk  of  the 
deceased  while  living,  coupled  with  circumstances 
of  conduct  which  denoted  the  existence  of  an 
improper  familiarity  between  her  and  the  prisoner, 
and  from  the  discovery,  upon  posl-tnortem  examina- 
tion, of  what  was  believed  by  the  witnesses  for  the 
prosecution  to  be  the  placental  mark.  Four 
medical  witnesses  expressed  the  strongest  belief 
that  the  deceased  had  been  recently  delivered  of  a 
child  nearly  come  to  maturity ;  while,  on  the  other 
hand,  it  was  proved  that  she  had  been  subject  to 
obstructions  ;  and  it  was  deposed  that  the  appear- 
ances of  the  uterus  might  be  accounted  for  by 
hydatids,  and  that  what  was  thought  to  be  the 
placental  mark  might  be  the  pedicnli  by  which  they 
were  attached  to  the  internal  surface  of  the 
womb   ig).      The    learned  judge   said  to  the  jury 


(/)  Rexv.  ^a/i?,  Warwick  Summer  Assizes,  1809.  Rex  v.  Fergusson, 
Burnett's  Criminal  Law  of  Scotland,  p.  574. 

{g)  Rex  V.  Angjis,  Lancaster  Autumn  Assizes,  1808,  coravi 
Chambre,  J.,  Shorthand  Report ;  and  see  Burnett's  Criminal  Law  of 
Scotland,  p.  575. 
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that  it  was  very  unfortunate  that  upon  every  par- 
ticular point  they  had  to  rest  upon  conjecture ;  that 
it  was  a  conjecture  to  a  certain  extent  that  the 
deceased  was  with  child,  conjecture  to  a  certain 
degree  that  any  means  were  used  to  procure 
abortion  ;  and,  if  they  were  used,  conjecture  that 
the  prisoner  was  privy  to  the  use  of  them. 

(2.)  It  must  be  shown  that  a  child  has  been  born 
alive,  and  acquired  an  independent  circulation  and 
existence  ;  it  is  not  enough  that  it  has  breathed 
in  the  course  of  its  birth  (h) ;  but  if  a  child  has  been 
wholly  born,  and  is  alive,  and  has  acquired  an 
independent  circulation,  it  is  not  material  that  it  is 
still  connected  with  its  mother  by  the  umbilical 
cord  (/),  nor  is  it  essential  that  it  should  have 
breathed  at  the  time  it  was  killed,  as  many  children 
are  born  alive  and  yet  do  not  breathe  for  some  time 
after  birth  (k). 

Whether  a  child  has  been  born  alive  or  not  is 
frequently  a  question  of  considerable  difficulty  ;  and 
it  is  a  consideration  which  should  act  as  a  warning, 
that  scientific  tests  considered  infallible  have,  with 
the  advance  of  knowledge,  been  found  to  be 
fallacious.  Such  is  the  case  with  respect  to  the 
hydrostatic  test,  from  the  indications  of  which  in 
former  times  many  women  have  suffered  the  last 
penalty  of  the  law.      On  the  trial  of  a  woman  at 

(//)  J?ex  V.  Poulton,  5  C.  &  P.  329 ;  Rex  v.  Efioch,  ib.  539  ;  Rex  v. 
Cruichley,  7  ib.  814;  Rex  v.  Sellis,  ib.  850;  Reg.  v.  Hundley,  13 
Cox,  79. 

(z)  Reg.  V.  Reeves,  9  C.  &  P.  25  ;  Reg.  v.  Wright,  ib.  754;  Reg.  v. 
Trilloe,  C.  &  Mar.  650  (1842). 

{k)  Rex  V.  Braift,  6  C.  &  P.  349. 
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Winchester  Spring  Assizes,  1835,  it  was  proved  that 
the  lungs  were  inflated,  which  the  medical  witness 
said  would  not  have  been  the  case  if  the  child  had 
been  still-born ;  but,  in  answer  to  a  question  from 
Mr.  Baron  Gurney,  he  also  said  that  if  the  child 
had  died  in  the  birth,  the  lungs  might  have  been 
inflated,  upon  which  the  learned  judge  stopped  the 
case  (/).  A  single  sob,  it  appears,  is  sufficient  to 
inflate  the  lungs,  though  the  child  died  in  the  act 
of  birth  (m).  A  young  woman  was  tried  before 
Mr.  Baron  Parke  for  the  murder  of  her  female 
child ;  the  throat  was  cut,  and  the  wound  had 
divided  the  right  jugular  vein  ;  the  lungs  floated  in 
water,  and  were  found  on  cutting  them  to  be 
inflated;  but  it  was  deposed  that  this  test  only 
showed  that  the  child  must  have  breathed,  and  not 
that  it  had  been  born  alive,  and  that  there  were 
instances  of  children  being  lacerated  in  the  throat 
in  the  act  of  delivery.  On  the  close  of  the  case  for 
the  prosecution,  the  learned  judge  asked  the  jury 
whether  they  were  satisfied  that  the  child  was  born 
alive,  and  that  the  wound  was  inflicted  by  the 
prisoner  with  the  intention  of  destroying  life  ;  as, 
if  they  entertained  any  doubt  on  these  points,  it 
would  be  unnecessary  to  go  into  the  evidence  on 
behalf  of  the  prisoner.  The  jury  returned  a  verdict 
of  acquittal  (n). 

(3.)  It  is  a  further  source  of  uncertainty  in  cases 
of  this  nature  that   circumstances  of  presumption 

(/)  Jiex  V.  Simpson,  Cummin  on  the  Proof  of  Infanticide  (1836),  40. 
(w)  Rex  V.  Davidson,  Hume's  Commentaries  on  the  Criminal  Law 
of  Scotland,  vol.  i.,  p.  292  (note  3). 

(;/)  Rex  V.  Grounall,  Worcester  Spring  Assizes,  1837. 
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frequently   adduced   as  indicative  of  the  crime  of 
murder  may  commonly  be  accounted   for    by  the 
agency  of  less  malignant  motives.     Concealment  of 
pregnancy   and    delivery   may  proceed  even    from 
meritorious  motives ;  as  where   a  married  woman 
resorted  to  such  concealment  in  order  to  screen  her 
husband,  who  was  a  deserter,  from  discovery  (o). 
The  struggle    between    the    opposing    motives    of 
shame  and  affection  must  be  severe  before  a  mother 
can  contemplate,  and  still  more  so  before  she  can 
form  and  execute,  the  unnatural  resolution  of  taking 
away  the  life  of  her  own  offspring.    The  unfortunate 
subject  of  these  conflicting  motives  is    frequently 
the  victim  of  deceit  and  treachery,  and  is  almost 
always  deserted  by  one  who  was,  if  not  her  seducer, 
at  least  the  partner  of  her  frailty.      The   world  is 
not  lenient  in  such  cases,  though  scarcely  any  con- 
dition of  human  weakness   can  be  imagined  more 
calculated  to  excite  the    compassion    of  the  con- 
siderate    and     humane  {p).        The    wisdom    and 
humanity  of  the  Legislature,  in  accordance  with  the 
spirit   of  the   times,    led,    though    tardily,    to   the 
repeal  {q)   of  the  cruel  rule  of  presumption  created 
by  Statute  21   Jac.   I.  c.   27,  and  suggested  by  a 
corresponding  edict  of  Henry  II.  of  France,  which 
made  the  concealment  of  the  birth  of  an  illegitimate 
child  by  its  mother  conclusive  evidence  practically  of 
murder,  unless  she  made  proof  by  one  witness  at  least 
that  the  child  was  born  dead.    The  rule  too  long  sur- 
vived the  age  in  which  it  originated,  and  under  it 

{0)  Rex  V.  Stewart,  Burnett's  Criminal  Law  of  Scotland,  p.  572. 
{p)  I  Hume,  Cr.  L.  Sc,  p.  291. 
[q)  43  Geo.  III.  c.  58,  s.  3. 
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many  women  must  have  unjustly  suffered  (r).  By 
the  repeahng  statute  the  endeavour  to  conceal  the 
birth  of  a  child  by  burying,  or  otherwise  secretly 
disposing  of  the  body,  instead  of  being  treated  as  a 
conclusive  presumption  of  murder,  was  made  a 
substantive  misdemeanour  (s). 

(4.)  The  casualties  which,  even  in  favourable 
circumstances,  are  inseparable  from  parturition 
must  be  greatly  aggravated  by  the  perplexities 
incidental  to  illegitimate,  clandestine,  and  unassisted 
birth,  from  the  impulses  of  shame  and  alarm,  the 
desire  of  concealment,  the  want  of  assistance  and 
sympathy,  and  occasionally  from  the  mother's 
inability  to  render  the  attentions  requisite  to  pre- 
serve infant  life ;  and  there  have  been  cases  in 
which  even  the  very  means  resorted  to,  under  the 
terror  of  the  moment,  to  facilitate  birth,  have  been 
the  unintentional  cause  of  death.  For  these  reasons, 
wounds  and  other  marks  of  violence  are  not  neces- 
sarily considered  as  indicative  of  wilful  injury,  and 
are  not  therefore  sufficient  to  warrant  a  conviction 
of  murder,  unless  the  concomitant  circumstances 
clearly  manifest  that  they  were  knowingly  inflicted 
upon  a  body  born  alive.  Nor  are  these  principles 
of  construction  peculiar  to  our  own  law ;  it  is 
believed  that  they  prevail  generally,  if  not 
universally,  in  the  application  of  the  criminal  law 
to  cases  of  this  nature  (t). 

(r)  I  Hume,  Cr.  L.  Sc,  p.  292. 

[s)  See  now  24  &  25  Vict.  c.  100,  s.  60.  See  Russell  on  Crimes, 
7th  ed.  (1909),  773 — 779,  for  the  history  of  the  legislation  upon  this 
subject. 

(/)  I  Alison's  Principles  of  the  Criminal  Law  of  Scotland,  p.  159. 
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It  follows  from  these  considerations,  that  though 
the  facts  may  justify  extreme  suspicion  that  death 
has  been  the  result  of  intentional  violence,  yet  if 
they  do  not  entirely  exclude  every  other  hypo- 
thesis by  which  it  maybe  reasonably  accounted  for, 
sound  principles  of  justice,  and  a  proper  regard  to 
the  fallibility  of  human  judgment  in  cases  so 
difficult  as  these  often  are,  combine  to  render  a 
conviction  for  concealment  of  birth  a  safer  result 
than  a  conviction  for  murder.  No  one,  however, 
who  has  seen  much  of  cases  of  this  kind,  can  have 
any  serious  doubt  that  in  many  of  them  there  is  the 
strongest  suspicion  of  murder,  and  one  very  good 
reason  why  concealment  of  birth  should  be  punish- 
able is  that  very  often — it  would  hardly  be  too 
much  to  say,  in  the  majority  of  such  cases — the 
acts  of  the  mother  have  rendered  it  impossible  to 
ascertain  whether  there  has  or  has  not  been  foul 
play. 

It  has  been  thought  that  in  these  cases  feelings 
of  humanity  have  been  permitted  to  bias  the  strict 
course  of  judicial  truth,  and  that  subtle  and  strained 
hypotheses  have  been  used  to  explain  circumstances 
of  conclusive  presumption.  That  this  does  some- 
times happen  cannot  be  denied,  and  if  so,  it  is 
a  proof  that  the  law  is  not  in  harmony  with 
public  feeling;  but  it  may  be  doubted  whether  in 
this  reproach  sufficient  weight  has  always  been 
given  to  the  difficulties  inseparably  incidental  to 
the  proof  of  this  crime.  It  is,  however,  well 
deserving  of  consideration,  whether  the  ends  of 
public  justice  and  social  protection  might  not  be 
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better  promoted  by  the  abolition  of  capital  punish- 
ment in  a  class  of  cases  in  which  society  will  not 
concur  in  its  infliction,  and  by  the  substitution  of  a 
minor  punishment,  not  only  in  the  case  of  conceal- 
ment of  birth,  but  generally  in  all  cases  where  death 
has  been  caused  by  the  wilful  omission  of  the 
mother  to  take  the  necessary  means  for  the  preser- 
vation of  infant  life  (w),  so  as  to  avoid  on  the  one 
hand  the  scandal  and  ill  example  of  acquittals  in 
the  face  of  convincing  evidence  of  guilt,  and,  on  the 
other,  of  doing  violence  to  public  feeling  by  capital 
convictions  in  the  case  of  a  crime  which,  bad  as  it 
is,  is  nevertheless  wanting,  as  an  eminent  prelate 
has  remarked,  **  in  all  the  attributes  which  dis- 
tinguish the  murder  of  adults,  viz.  the  wickedness 
of  the  motive,  the  danger  to  the  community, 
and  the  feeling  of  alarm  and  insecurity  which  it 
occasions  "  (x). 

The  discussion  and  illustration  of  the  rules  and 
principles  of  evidence,  in  reference  to  the  proof  of 

(u)  Such  a  provision  is  contained  in  the  Code  Penal  d'Autriche 
prem.  partie,  ch.  xvi.,  art.  122  (1883). 

(x)  Whately  on  Secondary  Punishments,  p.  108,  App.  No.  2  ;  and 
see  Selections  from  the  Charges,  etc.,  of  Mr.  Baron  Alderson,  p.  78. 

It  might  have  been  supposed  that  the  neglect  to  take  any  precaution 
to  preserve  the  life  of  the  infant  would  be  evidence  of  manslaughter ; 
but  the  practical  difficulties  in  the  way  of  obtaining  a  conviction  for 
manslaughter,  in  the  circumstances  referred  to,  may  be  said  to  be 
insuperable.  The  neglect  must  be  one  occurring  after  the  child  has 
acquired  its  separate  existence,  that  is,  at  a  time  when  all  the  con- 
siderations in  favour  of  the  accused,  which  are  pointed  out  in  the  text, 
operate  with  their  utmost  strength.  It  would  not  seem  unreasonable 
if  the  omission  to  make  any  preparation  for  the  birth  of  a  child,  where 
that  event  is  foreseen,  leading  as  it  constantly  does  to  the  death  of  the 
child,  were  to  be  visited  with  some  minor  punishment. 
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the  corpus  delicti^  might  be  extended  to  an  examina- 
tion of  their  appHcation  to  other  offences  ;  but  the 
subject  has  been  sufficiently  exempHfied  for  the 
purposes  of  this  Essay,  and  such  an  extended 
examination  would  therefore  be  superfluous.  The 
cases  which  have  been  cited  strikingly  exhibit  the 
strict  accordance  between  judicial  practice  and  the 
dictates  of  enlightened  reason. 


(     412     ) 


CHAPTER    VIII. 

OF    THE    FORCE    AND    EFFECT    OF     CIRCUMSTANTIAL 
EVIDENCE CONCLUSION. 


Section  i. 


GENERAL    GROUNDS    OF    THE     FORCE    OF    CIRCUM- 
STANTIAL   EVIDENCE. 

In  considering  the  force  and  effect  of  circum- 
stantial evidence,  the  credibility  of  the  testimony, 
as  distinguished  from  the  credibility  of  the  fact,  is 
assumed,  since  it  is  a  quality  essential  to  the  value 
of  circumstantial  in  common  with  all  evidence. 

Our  faith  in  evidence  is  grounded,  as  we  have 
seen,  upon  our  confidence  in  the  permanence  of 
the  order  of  nature,  and  in  the  reality  and  fidelity 
of  the  impressions  received  by  means  of  the  senses 
which  connect  us  with  the  external  world  and  with 
other  men ;  and  upon  the  laws  of  our  moral  and 
intellectual  being,  the  immutability  of  moral  dis- 
tinctions, and  the  authority  of  conscience  {a) ;  so 
that  if  we  could  correctly  estimate,  and  were  able  to 

(rt)  See  ch.  i.,  s.  3,  p.  7,  supra. 
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eliminate,  the  various  disturbing  influences  which 
tend  to  divert  men  from  the  path  of  truth  and 
rectitude,  our  reasonings  and  conclusions  would 
possess  all  the  force  of  demonstration. 

The  silent  workings,  and  still  more  the  explosions, 
of  human  passion  which  bring  to  light  the  darker 
elements  of  man's  nature  present  to  the  philoso- 
phical observer  considerations  of  intrinsic  interest ; 
while  to  the  jurist,  the  study  of  human  nature  and 
human  character  with  its  infinite  varieties,  espe- 
cially as  affecting  the  connection  between  motive 
and  action,  between  irregular  desire  or  evil  dis- 
position and  crime  itself,  is  equally  indispensable 
and  difficult.  No  department  of  inquiry  demands 
more  constant  watchfulness  or  more  habitual  and 
patient  care  and  thought. 

The  distinct  and  specific  proving  power  of  circum- 
stantial evidence,  as  incidentally  stated  in  a  former 
part  of  this  Essay,  depends  upon  its  incompatibility 
with  any  reasonable  hypothesis  other  than  that 
of  the  truth  of  the  principal  fact  in  proof  of  which 
it  is  adduced  (6);  so  that,  after  the  exhaustion  of 
every  other  mode  of  solution,  we  must  either 
conclude  that  the  accused  has  been  guilty  of  the 
fact  imputed,  or  renounce  as  illusory  the  results 
of  consciousness  and  experience,  and  such  know- 
ledge as  we  possess  of  the  workings  of  the  human 
mind  (c). 


[b)  See  ch.  ii.,  s.  3,  p.  39,  supra.     See  also  Rule  4,  p.  311,  supra, 
{c)  Mittermaier,  Trait6  de  la  Preuve,  ch.  59. 
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Conclusions  thus  formed  are  simple  inferences  of 
the  understanding,  aided  and  corrected  by  the  appli- 
cation of  those  rules  of  evidence  and  those  pro- 
cesses of  reasoning  which  sound  and  well-ripened 
experience  has  consecrated  as  the  best  methods  of 
arriving  at  truth  ;  and  they  constitute  that  moral 
CERTAINTY  upon  which  men  securely  act  in  other 
great  and  important  concerns,  and  upon  which  they 
may  therefore  safely  rely  for  the  truth  and  correctness 
of  their  conclusions  in  regard  to  those  events  v/hich 
fall  within  the  province  of  criminal  jurisprudence. 

Many  continental  codes,  following  the  principles 
of  the  civil  law,  prescribe  imperative  formulce 
descriptive  of  the  kind  and  amount  of  evidence 
requisite  to  constitute  legal  proof.  Those  principles 
formerly  prevailed  in  the  reception  of  evidence  in 
the  Ecclesiastical  and  in  the  Admiralty  Courts  {d)  in 
this  country,  so  far  as  to  require  the  testimony  of 
a  plurality  of  witnesses ;  but  such  a  restriction  has 
long  ceased  to  be  in  force.  The  diversities  of  indi- 
vidual men  render  it  impracticable  thus  definitely 
to  estimate  the  infinite  combinations  of  human 
motives  and  actions ;  or  to  fix,  with  arithmetical 
exactness,  standards  of  proof  which  shall  operate 
with  unvarying  force  upon  the  minds  of  all  men. 
Such  arbitrary  rules  are  not  merely  harmless,  nor 
simply  superfluous  ;  they  are  often  dangerous  to  the 
cause  of  truth ;  they  operate  as  fetters  on  the  con- 
science of  the  judge,  obliging  him  occasionally  to 
determine  contrary  to  his  own  convictions  of  truth, 
are  unnecessary  for  the  protection  of  the  innocent, 

{d)  See  the  preamble  to  28  Hen.  VII L  c.  15. 
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and  effective  only  for  the  impunity  of  the  guilty  (^). 
A  learned  judge  of  one  of  our  Ecclesiastical  Courts, 
after  commenting  on  the  ancient  but  now  obsolete 
rule  of  those  courts,  that  one  witness  is  not  sufficient 
to  establish  the  fact  of  adultery,  said,  "  To  this 
authority  I  readily  submit,  and  I  am  bound  to  do 
so  ;  but  I  must  honestly  say  that  I  do  it  upon 
compulsion.  I  am  bound  by  this  rule,  and  so  long 
as  it  remains  a  rule  of  these  courts,  so  long  as  more 
evidence  is  required  to  prove  an  act  of  adultery 
than  to  find  a  man  guilty  of  murder,  it  will  be 
my  duty  to  obey  that  rule  "  (/). 

The  very  few  cases  in  which  the  law  of  England 
requires  a  particular  amount  of  evidence,  as  on 
trials  for  high  treason,  where  two  witnesses  are 
required,  and  in  cases  of  perjury,  where  there  must 
be  two  witnesses,  or  the  testimony  of  one  witness 
confirmed  in  some  material  particular  by  indepen- 
dent evidence,  are  grounded  upon  different  princi- 
ples ;  in  the  former,  upon  motives  of  policy,  for  the 
protection  of  persons  charged  with  political  crime 
from  becoming  the  victims  of  party  violence  ;  and 
in  the  latter,  because  mere  contradiction  by  the 
oath  of  a  single  witness  has  never  been  considered 
as  of  itself  sufficient  to  prove  that  the  accused  has 
been  guilty  of  wilful  falsehood,  and  the  old  rule  has 
not  been  altered  by  Act  of  Parliament. 

Since  the  Criminal  Evidence  Act,  1898,  the  same 

{e)  Mittermaier,  Traite  de  la  Preuve,  ch.  8.  Cf.  pp.  33,  34, 
supra. 

(/)  Per  Dr.  Lushington,  in  Taylor  v.  Taylor^  6  Eccl.  &  Mar.  Cases 
at  p.  563. 
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reasoning  applies  in  all  cases  where  the  prisoner 
gives  evidence  on  his  own  behalf,  but  has  special 
force  in  cases  where  there  is  a  peculiar  risk  ot 
false  evidence,  notably  in  charges  of  assaults  upon 
women  and  children  and  kindred  offences.  Female 
chastity  is  so  highly  prized,  and  is  of  such  social 
importance,  that  there  is  often  very  great  temp- 
tation to  a  woman  to  screen  herself  by  making  a 
false  or  exaggerated  charge  and  supporting  it  with 
minute  details  of  evidence  of  a  kind  which  the 
female  mind  seems  peculiarly  adapted  to  invent. 
It  is  true  that  with  respect  to  the  most  serious 
charges  of  this  nature,  there  is  no  technical  neces- 
sity for  corroboration,  but  cases  constantly  occur 
in  which  the  judge  has  to  warn  the  jury  to 
exercise  the  utmost  care  before  they  convict  the 
prisoner  upon  the  unsupported  statements  either 
of  a  prosecutrix  or  of  a  child.  There  are  cer- 
tain exceptions  where  corroboration  is  required — 
as  in  affiliation  proceedings,  and  under  some  ot 
the  sections  of  the  Criminal  Law  Amendment 
Act,  1885  (g).  In  the  case  of  charges  by  children, 
there  is  the  additional  difficulty  that  they  are 
constantly  too  young   and   too  ignorant  to  have 

(^)  48  &  49  Vict.  c.  69,  ss.  2,  3,  and  4.  Corroborative  evidence  is 
required  in  affiliation  proceedings  by  8  Vict.  c.  10,  s.  6,  and  35  &  36 
Vict.  c.  65,  s.  4,  and  under  the  Prevention  of  Cruelty  to  Children  Act, 
1894  (57  &  58  Vict.  c.  41,  s.  15);  See  also  4  Edw.  7  c.  15,  s.  15,  and 
8  Edw.  7  c.  67,  s.  30;  as  well  as  in  actions  for  breach  of  promise 
of  marriage.  Such  actions  were,  by  s.  4,  excepted  from  14  &  15 
Vict.  c.  99,  which  made  plaintiffs  and  defendants  in  civil  suits  com- 
petent witnesses.  The  disability  involved  was  removed  by  32  & 
33  Vict.  c.  68,  ss.  I,  2;  but  the  condition  was  imposed  that  the 
evidence  of  the  plaintiff  must  be  corroborated  in  some  material 
particular,  s.  2. 
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the  least  appreciation  of  the  gravity  of  the  charge 
made,  and  very  often  to  have  any  moral  idea  at 
all ;  and  it  is  frequently  impossible  to  apply  to 
their  stories  the  tests  by  which,  to  some  extent,  the 
falsehoods  and  exaggerations  of  grown-up  persons 
can  be  detected,  or  to  tell  how  far  they  are  relating 
what  happened,  or  what  has  been  drilled  into  them 
by  parents  or  friends. 

Upon  an  analogous  principle,  the  evidence  of  an 
accomplice  requires  corroboration.  It  has  been 
often  said  that  this  is  not  a  rule  of  law,  but  that  it 
is,  nevertheless,  the  duty  of  the  judge  to  insist 
with  juries  that  they  ought  not  to  convict  upon  the 
unsupported  testimony  of  an  accomplice.  To  the 
editor  it  has  always  seemed  that  if  it  is  the  duty  of 
the  judge  to  tell  the  jury  that  they  ought  not 
to  convict  in  such  circumstances,  it  should  be 
the  duty  of  the  jury  to  accept  what  the  judge  ought 
to  tell  them.  He  acted  upon  this  view  at  the 
Central  Criminal  Court  in  an  important  case  (h)  in 
which  he  withdrew  from  the  jury  one  of  the  counts 
in  an  indictment  upon  which  there  was  very  clear 
and  unshaken  evidence  by  the  accomplice,  but 
nothing  else  ;  and  he  is  informed  by  Sir  Arthur 
Charles  that,  in  a  case  tried  at  Winchester,  in  which 
he  was,  when  at  the  bar,  counsel  for  the  prosecution, 
Mr.  Baron  Bramwell  ruled  in  the  same  way,  and 

{/t)  Reg.  V.  Wilde,  122  C.  C.  C.  Sess.  Pap.  625 — where,  however, 
no  mention  is  made  of  the  withdrawal  of  any  of  the  charges.  See 
also  Rexv.  Everest,  y^  J.  P.  (May  15th,  1909),  269,  C.  Cr.  App.  ;  Rexv. 
Farlar,  8  C.  &  P.  106,  where  there  are  expressions  (if  correctly 
reported)  which  to  some  extent  support  this  view ;  but  see  note  (/)  to 
this  paragraph,  p.  418,  infra. 

C.E.  E  E 
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Upon  the  same  grounds ;  and,  refusing  to  leave  the 
case  to  the  jury,  directed  an  acquittal  where  there 
was  no  corroboration  of  the  accomplice  (i). 

If  it  be  proved  that  a  party  charged  with  crime 
has  been  placed  in  circumstances  which  commonly 
operate  as  inducements  to  commit  the  act  in  ques- 
tion— that  he  had  so  far  yielded  to  the  operation  of 
those  inducements  as  to  have  manifested  the  dis- 
position to  commit  the  particular  crime — that  he  has 
possessed  the  requisite  means  and  opportunities  of 

(?)  With  reference  to  this  paragraph,  the  editor  feels  it  to  be 
his  duty  to  state  that  having,  for  the  purposes  of  the  present  edition, 
gone  very  carefully  through  all  the  numerous  cases  on  the  subject 
from  /?ex  v.  Atwood,  i  Leach,  464,  down  to  the  latest  cases  in  the  Court 
of  Criminal  Appeal,  he  is  satisfied  that  he  was  in  error  in  withdrawing 
from  the  jury  the  count  of  the  indictment  against  Wilde  to  which 
reference  has  been  made.  There  are  expressions  in  some  of  the 
judgments  which  as  reported  would  justify  the  view  he  took.  For 
instance,  in  Reg.  v.  Stubbs  (Dearsly  and  Pearce,  555),  Mr.  Baron 
Parke  is  reported  to  have  said  ''  My  practice  has  always  been  to 
direct  the  jury  not  to  convict  unless  the  evidence  of  the  accomplice  be 
confirmed  not  only  as  to  the  circumstances  of  the  crime  but  also  as 
to  the  identity  of  the  prisoner."  If  it  is  the  judge's  duty  to  direct  an 
acquittal,  there  is  no  great  difference  between  so  doing  and  with- 
drawing the  case  from  the  jury.  The  rest  of  the  judgment,  however, 
shows  that  either  the  learned  Baron  used  a  careless  expression  (which 
is  not  likely),  or  that  there  has  been  careless  reporting.  He  clearly 
meant  not  to  direct,  but  merely  to  advise.  Other  expressions  may  be 
picked  out  of  several  of  the  cases  which  are  open  to  the  same  criticism. 
But  it  seems  to  the  editor  impossible  to  deny  that  the  general  current 
of  authority  is  strong  and  unvarying  to  the  effect  that  the  judge  ought 
to  tell  the  jury  that  they  may  legally  convict  on  the  unsupported 
testimony  of  an  accomplice,  but  to  advise  them  in  all  ordinary  cases 
not  to  do  so.  Whether  the  position  is  entirely  logical  or  satisfactory, 
it  is  not  worth  while  to  discuss,  and  the  editor  having  satisfied 
himself  that  the  law  is  as  expressed  by  Lord  Alverstone,  L.C.J.,  in 
Rex  v.  Tate,  [1908]  2  K.  B.  680  (which,  in  all  essentials,  is  the  same 
as  that  laid  down  by  Mr.  Justice  Duller  in  Rex  v.  Atwood,  the  earliest 
reported  case  on  the  subject),  has  thought  it  right  to  say  so. 
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effecting  the  object  of  his  wishes — that  recently 
after  the  commission  of  the  act  he  has  become 
possessed  of  the  fruits  or  other  consequential  advan- 
tages of  the  crime — if  he  be  connected  with  the 
corpus  delicti  by  any  conclusive  mechanical  circum- 
stances, as  by  the  impressions  of  his  footsteps,  or 
the  discovery  of  any  article  of  his  apparel  or 
property  at  or  near  the  scene  of  the  crime — if  there 
be  relevant  appearances  of  suspicion  connected 
with  his  conduct,  person,  or  dress,  and  such  as  he 
might  reasonably  be  presumed  to  be  able,  if  innocent, 
to  account  for,  but  which,  nevertheless,  he  cannot 
or  will  not  explain — if,  being  put  upon  his  defence 
recently  after  the  crime,  in  circumstances  raising 
an  adverse  presumption,  he  cannot  show  where  he 
was  at  the  time  of  its  commission — if  he  attempt  to 
get  rid  of  the  effect  of  those  circumstances  by 
false  or  incredible  pretences,  or  by  endeavours  to 
evade  or  pervert  the  course  of  justice — the  con- 
currence of  all  or  of  many  of  such  cogent  facts, 
apparently  inconsistent  with  the  supposition  of  his 
innocence,  in  the  absence  of  facts  leading  to  a 
counter-presumption,  reasonably  and  naturally 
leads  to  but  one  conclusion — the  moral  certainty  of 
his  guilt ;  if  not  with  the  same  kind  of  assurance  as  if 
he  had  been  seen  to  commit  the  deed,  at  least  with 
all  the  assurance  which  the  nature  of  the  case  and  the 
vast  majority  of  human  transactions  admit.  In  such 
circumstances  we  are  justly  warranted  in  adopting, 
without  reserve,  the  conclusions  to  which  the  mind 
is  naturally  conducted  "  by  a  broad,  general,  and 
comprehensive  view  of  the  facts,  and  not  relying 
upon  minute  circumstances  with  respect  to  which 

E  E  2 
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there  may  be  some  source  of  error  "  (k),  and  in 
regarding  the  application  of  the  sanctions  of  penal 
law  as  a  mere  corollary. 

Nor  can  any  practice  be  more  absurd  and  unjust 
than  that  perpetuated  in  some  modern  codes,  which, 
while  they  admit  of  proof  by  circumstantial  evidence, 
inconsistently  deny  to  it  its  logical  and  ordinary  con- 
sequences. Thus  the  Austrian  penal  code  of  1803  (/) 
prohibited  the  application  of  capital  punishment  to 
the  crime  of  murder,  "  ou  I'inculpe  n'est  convaincu 
que  par  le  concours  des  circonstances  ";  but  never- 
theless the  party  might  be  sentenced  to  an  imprison- 
ment of  twenty  years  ;  and  the  same  indefensible 
practice  prevails  in  many  other  States,  though  with 
a  considerable  diversity  as  to  the  maximum 
penalty  (w).  How  wise  and  just  the  emphatic  con- 
demnation of  the  French  Papinian  :  "  Ut  Veritas,  ita 
probatio,  scindi  non  potest :  quae  non  est  plena 
Veritas  est  plena  falsitas,  non  semiveritas  ;  sic,  quae 
non  est  plena  probatio,  plane  nulla  probatio  est "  (n). 

{k)  Per  Pollock,  L.C.B.,  in  7?<?^.  v.  Manning  and  Wife,  see  pp.  315 
and  319,  supra.  A  good  illustration  of  the  proving  force  of  an 
accumulation  of  facts  such  as  those  just  mentioned  will  be  found  in 
Rex  V.  Cleaver,  150  C.  C.  C.  Sessions  Papers,  794(1909),  pp.  210- 
211,  supra,  where  some  of  the  facts,  if  they  had  stood  alone,  could  not 
have  been  said  to  be  satisfactorily  proved. 

(/)  Premiere  partie,  art.  430. 

(w)  See  pp.  35,  36,  supra;  Mittermaier,  Traitd  de  la  Preuve, 
c.  61. 

(«)  Cujas,  Cod.  t.  de  Leg.,  cited  by  Gabriel  (Traite  des  Preuves 
ed.  1824),  p.  67,  as  "  Jul.  maj.  tome  v.,  op.  post  p.  1448."  The  phrase 
"French  Papinian"  is  that  used  by  Gabriel.  The  full  reference 
is  "  Cujacius,  Tomus  nonus,  vel  quintus  operum  postumorum. 
Liber  ix.  Codicis,  Titulus  VIIL  Ad  Legem.  Juliam  Majestatis,"  at 
P-  1395. 
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Section  2. 

considerations   which   augment   the    force    of 
circumstantial  evidence  in   particular  cases. 

Such  are  the  considerations  which  constitute  the 
force  and  effect  of  circumstantial  evidence  in  general ; 
but  there  are  some  collateral  considerations  which 
augment  the  force  of  circumstantial  evidence  in 
particular  cases,  and  greatly  increase  the  strength 
and  security  of  our  convictions,  upon  which  it  will 
be  expedient  to  enlarge. 

(i.)  The  most  important  of  these  auxiliary  con- 
siderations arises  from  the  concurrence  of  many  or 
of  several  separate  and  independent  circumstances 
pointing  to  the  same  conclusion,  especially  if  they  be 
deposed  to  by  unconnected  witnesses.  In  propor- 
tion to  the  number  of  cogent  circumstances,  each 
separately  bearing  a  strict  relation  to  the  same  infer- 
ence, the  stronger  their  united  force  becomes,  and 
the  more  secure  becomes  our  conviction  of  the  moral 
certainty  of  the  fact  they  are  alleged  to  prove,  as  the 
intensity  of  light  is  increased  by  the  concentration 
of  a  number  of  rays  on  a  common  focus.  It  is 
forcibly  remarked  by  a  learned  writer  (0),  that  "  the 
more  numerous  are  the  particular  analogies,  the 
greater  is  the  force  of  the  general  analogy  resulting 
from  the  fuller  induction  of  facts,  not  only  from  the 
mere  accession  of  particulars,  but  from  the  addi- 
tional   strength  which  each  particular  derives   by 

{0)  Bishop  Hampden, 
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being  surveyed  jointly  with  other  particulars,  as  one 
among  the  correlative  parts  of  a  system."  Although 
neither  the  combined  effect  of  the  evidence,  nor  any 
of  its  constituent  elements,  admits  of  numerical 
computation,  yet  with  the  number  of  independent 
circumstances  and  witnesses,  its  cogency  increases 
according  to  a  geometrical  rather  than  an  arith- 
metical progression.  The  effect  of  a  body  of  circum- 
stantial evidence  is  sometimes  compared  to  that  of 
a  chain,  but  the  metaphor  is  inaccurate,  since  the 
weakest  part  of  a  chain  is  also  its  strongest.  Such 
evidence  is  more  aptly  to  be  compared  to  a  rope 
made  up  of  many  strands  twisted  together.  The 
rope  has  strength  more  than  sufficient  to  bear  the 
stress  laid  upon  it,  though  no  one  of  the  filaments  ot 
which  it  is  composed  would  be  sufficient  for  that 
purpose  (/>).  These  remarks  are  applicable  with 
especial  force  to  the  written  enumeration  of  a 
number  of  minute  facts  **  multiplying  beyond  calcu- 
lation the  means  of  detecting  imposture  ;  serving 
the  purpose  of  an  accuser  by  hints  and  allusions 
only,  such  as  would  be  found  in  genuine  corre- 
spondence, not  by  those  clear  and  positive  mani- 
festations of  guilt  by  which  an  eager  partisan 
betrays  his  forgeries  "  [q). 

The  increase  of  force  produced  by  the  concurrence 
of  independent  circumstances  is  analogous  to  that 
which  is  the  result  of  the  concurrence  of  several 
independent  witnesses  in  relating  the  same  fact. 
Where,  however,  the  witnesses  arc  dependent  on 

{J>)  Reid's  Essays  on  the  Intellectual  Powers,  Essay  vii.,  c.  iii. 
{q)  Sir  James  Mackintosh. 
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each  other,  so  that  the  testimony  of  the  second 
depends  for  its  truth  upon  that  of  the  first,  that  of 
the  third  upon  that  of  the  second,  and  so  on,  then 
the  effect  of  the  evidence  diminishes  with  every 
increase  in  the  number  of  the  witnesses  or  the 
facts  (r). 

A  learned  writer  has  illustrated  the  subject  by  a 
case  which  at  first  sight  seems  an  extreme  one,  and 
it  has  occasionally  been  pressed  in  argument  with 
much  force  (s).  *'  Let  it  be  supposed,"  says  he, 
"  that  A.  is  robbed,  and  that  the  contents  of  his 
purse  were  one  penny,  two  sixpences,  three  shillings, 
four  half-crowns,  five  crowns,  six  half-sovereigns,  and 
seven  sovereigns,  and  that  a  person  apprehended 
in  the  same  fair  or  market  where  the  robbery 
takes  place  is  found  in  possession  of  the  same 
remarkable  combination  of  coin  and  of  no  other, 
but  that  no  part  of  the  coin  can  be  identified  ;  and 
that  no  circumstances  operate  against  the  prisoner 
except  his  possession  of  the  same  combination  of 
coin  :  here,  notwithstanding  the  very  extraordinary 
coincidence  as  to  the  number  of  each  individual 
kind  of  coin,  although  the  circumstances  raise  a 
high  probability  of  identity,  yet  it  still  is  one  of 
an  indefinite  and  inconclusive  nature  "  (/).  Such  is 
the  view  taken  by  Mr.  Starkie,  the  value  of  whose 
book  no  one  would  deny.     But  one  would  be  sorry 

(r)  See  2  Kirwan's  Logic,  c.  vii,,  s.  15  ;  Hartley's  Obs.  on  Man, 
4th  ed.  (1801),  c.  iii.,  s.  2,  prop.  Ixxxvii. 

(s)  See  the  trial  of  the  Hev.  Rphraim  Avery,  charged  with  the 
murder  of  Sarah  Maria  Cornell,  before  the  Supreme  Court  of  Rhode 
Island,  May,  1833.     (Boston.) 

(/)  Starkie's  Law  of  Evidence  (ed.  1853),  p.  854,  note. 
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for  the  innocent  man  who  had  to  take  his  trial  with 
such  a  case  against  him.  If  there  were  absolutely 
nothing  but  the  bare  identity  of  the  numbers  and 
values  of  the  coins,  the  judge  might  think  it  his 
duty  to  stop  the  case  ;  but  if  it  got  to  the  jury,  it 
may  very  well  be  doubted  whether  the  defendant 
would  not  be  in  imminent  peril.  It  is  true  that  it 
is  impossible  to  draw  the  line  and  say  where  con- 
jecture ends  and  proof  begins — but  this  is  true  of 
all  inferences — and  there  are  a  great  many  cases 
of  which  it  can  be  said  that  wherever  the  line  be 
drawn,  they  are  definitely  on  one  side  or  the  other 
of  it.  Fortunately  the  particular  case  which  Mr. 
Starkie  has  invented  will  never  arise.  He  adds 
that  "  although  the  fact  taken  nakedly  and  alone, 
without  any  collateral  evidence,  would  in  principle 
be  inconclusive,  yet,  if  coupled  with  circumstances 
of  an  incriminating  tendency,  such  as  flight,  con- 
cealment of  the  money,  false  and  fabricated  state- 
ments as  to  the  possession,  it  might  afford  strong 
and  pregnant  evidence  of  guilt  for  the  consideration 
of  the  jury."  In  like  manner  it  would  be  difficult 
to  resist  the  inference  of  the  identity  of  the  coins,  if 
in  the  case  supposed  they  were  scarce  or  foreign  ones. 

(2.)  Apart  from  the  direct  effect  of  that  pro- 
bability which  results  from  a  concurrence  of  inde- 
pendent witnesses  or  circumstances,  the  security  of 
our  judgments  is  further  increased  by  the  con- 
siderations that,  in  proportion  to  the  number  of 
such  witnesses  or  circumstances,  confederacy  is 
rendered  more  difficult,  and  that  increased  oppor- 
tunities and  facilities  are  afforded  of  contradicting 
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some  or  all  of  the  alleged  facts  if  they  be  not  true. 
To  preserve  consistency  in  a  work  even  professedly 
of  fiction,  where  all  the  writer's  art  and  attention 
are  perpetually  exerted  to  avoid  the  smallest  appear- 
ance of  discrepancy,  is  an  undertaking  of  no 
common  difficulty :  and  it  is  obvious  that  the  diffi- 
culty must  be  still  greater  of  preserving  coherency 
and  order  in  a  fabricated  case  which  must  be  sup- 
ported by  the  confederacy  of  several  persons,  where 
even  a  slight  variation  in  any  of  the  minute  circum- 
stances of  the  transaction  or  of  its  concomitants  may 
lead  to  detection  and  exposure.  On  the  other  hand, 
though,  if  the  main  features  of  the  case  do  not  satis- 
factorily establish  guilt,  it  is  not  safe  to  rely  upon 
very  minute  circumstances  (u),  yet,  if  the  state- 
ments of  the  witnesses  are  based  upon  realities,  the 
more  rigorously  they  are  sifted  the  more  satisfac- 
tory will  be  the  general  result,  from  the  development 
of  minute,  indirect,  and  unexpected  coincidences 
in  the  attendant  minor  particulars  of  the  main 
event  (x).      It  was  happily  remarked  by  Dr.  Paley, 

(«)  Per  Rolfe,  B.,  in  J?gg.  v.  J^us/i,  Norfolk  Spring  Assizes,  1849. 

{x)  A  remarkable  illustration  of  the  truth  of  this  observation 
occurred  within  the  editor's  experience.  He  had,  in  the  year  1889, 
to  try  at  Taunton  Assizes  a  young  man  named  Reyland  for  murder. 
After  a  careful  study  of  the  depositions,  and  a  visit  to  the  spot  where 
the  murder  was  committed  and  the  various  localities  mentioned  by  the 
witnesses,  he  came  to  the  conclusion  that  it  was  impossible  then  to 
form  any  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  and  that 
the  solution  of  that  question  would  depend  upon  a  great  number  of 
small  incidents  and  facts  which  had  not  so  far  been  investigated,  but 
which  must  be  carefully  inquired  into.  If  the  prisoner  was  innocent 
he  felt  confident  the  new  facts  would  be  in  his  favour  ;  if  not,  they 
would  be  against  him.  In  every  single  instance  the  new  matter 
elicited  was  unfavourable  to  the  prisoner.  He  was  convicted  and 
executed,  having  fully  confessed  his  guilt.     See  also  pp.  318-219,  supra. 
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that  "  the  undesignedness  of  the  agreements  (which 
undesignedness  is  gathered  from  their  latency,  their 
minuteness,  their  obliquity,  the  suitableness  of  the 
circumstances  in  which  they  consist,  to  the  places  in 
which  those  circumstances  occur,  and  the  circuitous 
references  by  which  they  are  traced  out)  demon- 
strates that  they  have  not  been  produced  by  medita- 
tion or  by  any  fraudulent  contrivance.  But  coin- 
cidences from  which  these  causes  are  excluded,  and 
which  are  too  numerous  and  close  to  be  accounted 
for  by  accidental  concurrences  of  fiction,  must 
necessarily  have  truth  for  their  foundation  "  (y). 
The  same  writer  also  justly  remarks  that  "  no 
advertency  is  sufficient  to  guard  against  slips 
and  contradictions  when  circumstances  are  multi- 
plied "  (z).  Hence  it  is  observed,  in  courts  of 
justice,  that  witnesses  who  come  to  tell  a  concerted 
story  are  always  reluctant  to  enter  into  particulars, 
and  perpetually  resort  to  shifts  and  evasions  to  gain 
time  for  deliberation  and  arrangement,  before  they 
reply  directly  to  a  course  of  examination  likely  to 
bring  discredit  upon  their  testimony. 

It  must  nevertheless  be  admitted  that  history  and 
experience  supply  abundant  evidence  that  it  would 
be  most  erroneous  in  the  abstract  to  decide  a 
matter  of  fact  by  the  numbers  of  either  witnesses 
or  incidents,  and  that  there  have  been  extraordinary 
cases  of  false  charges,  most  artfully  and  plausibly 

(y)  Paley's  Evid.,  P.  ii.,  c.  vii. ;  compare  Whately's  Rhet.,  P.  i., 
c.  ii.,  s.  4  ;  I  Greenleaf's  Law  of  Evidence,  15th  ed.  (1892),  P.  i., 
ch.  3,  ss.  13  and  13a. 

{z)  Horse  Paulinae,  c.  i.  ;  2  Paley's  Works  (ed.  of  1830),  p.  239. 


SECT.  II.]       IN  PARTICULAR  CASES.  427 

supported  by  connected  trains  of  feigned  circum- 
stances. 

But  considering  the  circumstances  of  the  class  of 
persons  Hable  to  be  accused  of  crime — their  depriva- 
tion of  personal  freedom — their  usual  lack  of  friends, 
of  money,  and  professional  aid — their  imperfect 
knowledge  of  the  facts  proposed  to  be  proved — their 
frequent  inability  to  understand  how  the  facts  bear 
upon  the  question  of  their  guilt  or  innocence — the 
alleged  facility  of  disproof  is  often  more  imaginary 
than  real.  Lord  Eldon  thus  forcibly  expressed  him- 
self on  this  question :  "  I  have  frequently  thought 
that  more  effect  has  been  given  than  ought  to  have 
been  given,  in  what  is  called  the  summing-up  of  a 
judge  on  a  trial,  to  the  fact,  that  there  has  not  been 
the  contradiction  on  the  part  of  the  defence  which  it 
is  supposed  the  witnesses  for  the  accusation  might 
have  received.  ...  It  may  often  happen  that,  in 
the  course  of  atrial,  circumstances  are  proved  which 
have  no  bearing  on  the  real  question  at  issue  ;  and 
it  may  also  happen,  that  facts  are  alleged  and  sworn 
to  by  witnesses  which  it  is  impossible  for  the  accused 
party  to  contradict ;  circumstances  may  be  stated  by 
witnesses  which  are  untrue ;  yet  they  may  not  be  con- 
tradicted, because  the  party  injured  by  them,  not 
expecting  that  that  which  never  had  any  existence 
would  be  attempted  to  be  proved,  cannot  be  prepared 
with  opposing  witnesses.  So,  also,  in  cases  in  which 
an  individual  witness  speaks  to  occurrences  at  which 
no  other  person  was  present  but  himself.  There  it 
may  be  absolutely  impossible  to  contradict  him  "  (a). 

(a)  3  Hansard's  Pari.  Deb.,  New  Ser.  (1820),  col.  1445;  p.  376, 
1902  ed. 
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Many  of  the  disadvantages  under  which  prisoners 
were  placed  in  Lord  Eldon's  time  have  been  removed 
or  greatly  diminished.  They  now  have  a  right  to 
require,  upon  payment  of  a  reasonable  sum,  copies  of 
the  depositions  upon  which  they  were  committed  or 
held  to  bail  [b]  by  a  justice  of  the  peace — also  of  any 
evidence  called  on  their  own  behalf(c) ;  and  this  right 
has  been  extended  to  the  evidence  given  before  the 
coroner  in  cases  of  committal  upon  a  coroner's 
inquisition  (<i).  An  enforceable  legal  right  to  have 
copies  of  the  evidence  proposed  to  be  given  at 
the  trial  does  not  exist  with  regard  to  evidence  dis- 
covered in  the  interval  between  the  committal  and 
the  trial,  or  other  additional  evidence  which  the 
prosecution  may  wish  to  call ;  nor  where  the  indict- 
ment is  found  without  previous  committal.  Copies 
of  all  evidence  of  this  character  ought  to  be  given 
to  the  prisoner,  and  it  was  always  the  subject  of 
very  strong  comment  where  this  was  not  done ; 
but  it  was  decided  that  the  Court  could  not  for  that 
reason  reject  it  {e).  It  is,  however,  within  the 
competence  of  the  judge  to  express  his  opinion 
that  the  evidence  ought  not  to  be  given  (/)  if  he 
thinks  its  admission  unfair ;  such  an  intimation  is 
always  attended  to,  and  there  is  at  the  present  day 
seldom  any  foundation  for  complaint  on  this  score. 
The  provisions  of  the  Vexatious  Indictments  Act, 

{b)  The  Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42),  s.  27, 
following  an  earlier  Act  of  William  IV. 

{c)  30  &  31  Vict.  c.  35,  s.  3. 

(«0  50  &  51  Vict.  c.  71,  s.  18  (5). 

{e)  Reg.  V.  Connor,  i  Cox,  C.  C.  233  ;  Reg.  v.  Greenslade,  11  Cox, 
C.  C.  412. 

(/)  See  Archbold's  Criminal  Pleading,  24th  ed.  (1910),  483. 
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together  with  the  opportunity  every  accused  person 
now  has  of  giving  his  own  evidence  on  oath,  and  of 
affording  a  full  explanation  or  contradiction  of  the 
evidence  against  him,  practically  save  him  from 
oppression,  and  his  position,  so  far  as  knowledge  of 
the  evidence  against  him  is  concerned,  is  much 
better  than  that  of  a  defendant  in  a  civil  cause,  so 
that  the  argument  founded  on  the  absence  of  contra- 
dictory or  explanatory  evidence  may  in  many  cases, 
at  all  events,  be  now  urged  with  more  justice  and 
effect  than  formerly.  There  are,  however,  cases 
which  do  not  afford  any  facility  of  disproof;  where, 
even  admitting  the  truth  of  the  testimony,  the  sup- 
posed presumption  of  guilt  is  nothing  more  than  a 
mistaken  conclusion  from  facts  which  afford  no  war- 
rant for  the  inference  of  guilt ;  in  such  circumstances, 
to  attempt  disproof  is  to  attempt  to  grapple  with  a 
shadow — to  require  it,  to  exact  an  impossibility  (g). 

(3.)  The  preceding  considerations  imply  the 
necessity  of  consistency  and  general  harmony  in 
the  testimony  of  the  different  witnesses.  All 
human  events  must  necessarily  form  a  coherent 
whole ;  and  actual  occurrences  can  never  be 
mutually  inconsistent.  If  one  of  two  witnesses 
deposes  that  he  saw  an  individual  in  London,  and 
the  other  that  he  saw  him  at  York  at  or  near  the 

{£■)  Rexv.  Looker,  pp.  291-293,  supra;  Rex  v.  Downing,  pp.  289- 
291,  supra;  and  Rex  v.  Thorntofi,  pp.  293-298,  supra.  Most 
prisoners,  however,  must  still  labour  under  many  difficulties  and 
disadvantages,  some  of  which — such  as  ignorance  and  want  of  means 
— are  practically  irremediable.  They  can  only  be  reduced  to  a 
minimum  by  that  ceaseless  watchfulness  which  every  criminal  judge 
should  strive  to  maintain. 
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same  precise  moment,  the  accounts  are  absolutely 
irreconcilable,  and  one  or  other  of  them  must  by 
design  or  by  inadvertence  be  untrue.  A  diversity 
ought  always  to  excite  caution  and  a  careful  con- 
sideration of  the  capacity,  situation,  and  disposition 
of  the  witnesses,  and  especially  of  the  possibility  of 
confusion  from  some  mental  emotion  or  defect. 
*'  We  are  frequently  mistaken,"  said  Lord  Chief 
Baron  Pollock,  "  even  as  to  what  we  may  suppose 
we  see ;  and  still  oftener  are  we  mistaken  as 
to  that  which  we  suppose  we  hear"  (A).  Lord 
Clarendon  relates  that,  in  the  alarm  created  by  the 
Fire  of  London,  so  terrified  were  men  with  their 
own  apprehensions,  that  the  inhabitants  of  a  whole 
street  ran  away  in  a  great  tumult,  upon  the  rumour 
that  the  French  were  marching  at  the  other  end 
of  it  (i).  The  same  historian  has  given  another 
anecdote  relating  to  that  great  calamity,  too 
instructive  as  applicable  to  this  subject  to  be 
omitted.  A  servant  of  the  Portuguese  ambassador 
was  seized  by  the  populace  and  pulled  about,  and 
very  much  ill-used,  upon  the  accusation  of  a  sub- 
stantial citizen,  who  was  ready  to  take  his  oath 
that  he  saw  him  put  his  hand  in  his  pocket,  and 
throw  a  fire-ball  into  a  house,  which  immediately 
burst  into  flames.  The  foreigner,  who  could  not 
speak  English,  heard  these  charges  interpreted  to 
him  with  amazement.  Being  asked  what  it  was 
that  he  pulled  out  of  his  pocket,  and  what  it  was 
he  threw  into  the  house,  he  answered  that  he  did 

{A)  In  Jie^.  V.  Manning  and  Wife,  30  C.  C.   C.   Sess.  Pap.  654, 
Oct.,  1849. 

[i)  Life  and  Continuation,  vol.  iii.  p.  91  (Oxford  ed.,  1827). 
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not  think  he  had  put  his  hand  into  his  pocket,  but 
that  he  remembered  very  well  that  as  he  walked  in 
the  street  he  saw  a  piece  of  bread  upon  the  ground, 
which  he  took  up  and  laid  upon  a  shelf  in  the  next 
house,  according  to  the  custom  of  his  country ; 
which,  observes  a  learned  writer  (/^),  was  so  strong, 
that  the  King  of  Portugal  himself  would  have  acted 
with  the  same  scrupulous  regard  to  general  economy. 
Upon  searching  the  house,  the  bread  was  found  just 
within  the  door,  upon  a  board  as  described  ;  and  the 
house  on  fire  was  two  doors  beyond  it,  the  citizen 
having  erroneously  concluded  it  to  be  the  same ; 
"which,"  says  Lord  Clarendon,  "  was  very  natural 
in  the  fright  that  all  men  were  in  "  (/). 

But  variations  in  the  relations  by  different 
persons  of  the  same  transaction  or  event,  in  respect 
of  unimportant  circumstances,  are  not  necessarily  to 
be  regarded  as  indicative  of  fraud  or  falsehood, 
provided  there  be  substantial  agreement  in  other 
respects.  True  strength  of  mind  consists  in  not 
allowing  the  judgment,  when  founded  upon  con- 
vincing evidence,  to  be  disturbed  because  there  are 
immaterial  discrepancies  which  cannot  be  reconciled. 
When  the  vast  inherent  differences  in  individuals 
with  respect  to  natural  faculties  and  acquired  habits 
of  accurate  observation,  faithful  recollection,  and 
precise  narration,  and  the  important  influence 
of  intellectual  and  moral  culture,  are  duly 
considered,  it  will  not  be  thought  surprising  that 
entire  agreement  is  seldom  found  amongst  a  number 
of  witnesses  as  to  all  the  collateral  incidents  of  the 

(k)  Wooddeson's  Lect.  on  the  Laws  of  England,  voL  iii.  p.  299. 
(/)  Life  and  Continuation,  vol.  iii.  p.  87  (Oxford  ed.,  1827). 
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same  principal  event.  Lord  Ellenborough  said  that 
where  there  was  a  general  accordance  of  all  material 
circumstances  the  credit  of  the  story  as  a  whole  was 
rather  confirmed  than  weakened  by  minute  diversi- 
ties in  the  evidence  ;  that  such  trivial  discrepancies 
gave  it  the  advantage  which  belongs  to  an  artless  and 
unartificial  tale  ;  and  that  minute  variances  exclude 
the  idea  of  any  uniform  contrivance  and  design  in  the 
variation,  for  where  it  is  an  artful  and  prepared  story 
the  parties  agree  in  the  minutest  facts  as  well  as  in 
the  most  important  (w).  "  I  know  not,"  says  Paley, 
"a  more  rash  or  unphilosophical  conduct  of  the 
understanding  than  to  reject  the  substance  of  a  story 
by  reason  of  some  diversity  in  the  circumstances 
with  which  it  is  related.  The  usual  character  of 
human  testimony  is  substantial  truth  under  circum- 
stantial variety.  That  is  what  the  daily  experience 
of  courts  of  justice  teaches.  When  accounts  of  a 
transaction  come  from  the  mouths  of  different 
witnesses,  it  is  seldom  that  it  is  not  possible  to  pick 
out  apparent  or  real  inconsistencies  between  them. 
These  circumstances  are  studiously  displayed  by  an 
adverse  pleader,  but  oftentimes  with  little  impression 
upon  the  minds  of  the  judges.  On  the  contrary,  a 
close  and  minute  agreement  induces  the  suspicion  of 
confederacy  and  fraud  "  (w). 

(w)  Rexv.  Lord  Cochrane  and  others^  1814,  Shorthand  Report  by 
Gurney,  p.  456.  See  p.  116,  n.  (^),  j-///ra.  Thelast  two  or  three  lines  of 
Lord  EUenborough's  remarks  are  open  to  question.  It  often  happens 
with  fabricated  stories  that  minute  particulars  have  not  been  thought  of. 
In  the  days  when  an  ahbi  was  constantly  set  up  by  way  of  defence  to 
an  accusation,  cross-examination  of  witnesses  who  did  not  hear  one 
another's  evidence  was  very  often  successful,  by  reason  of  a  want  of 
concert  as  to  details. 

(«)  Paley's  Ev.,  P.  iii.  c.  i.     See  Appendix,  p.  512,  infra. 
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Instances  of  discrepancy  as  to  the  minor  attendant 
circumstances  of  historical  events  are  numberless. 
Lord  Clarendon  relates  that  the  Marquis  of  Argyle 
was  condemned  to  be  hanged,  and  that  the  sentence 
was  performed  the  same  day  (o).  Burnet,  Woodrow, 
and  Echard,  writers  of  good  authority,  who  lived 
near  the  time,  state  that  he  was  beheaded,  though 
condemned  to  be  hanged,  and  that  the  sentence  was 
pronounced  on  Saturday  and  carried  into  effect  on 
the  Monday  following.  Charles  II.,  after  his 
flight  from  Worcester,  has  been  variously  stated  to 
have  embarked  at  Brighthelmstone,  and  at  New 
Shoreham  {p).  Clarendon  states  that  the  royal 
standard  was  erected  about  six  o'clock  of  the 
evening  of  the  25th  of  August,  "  a  very  stormy  and 
tempestuous  day  "  ;  whereas  other  contemporary 
historians  variously  state  that  it  was  erected  on  the 
22nd  and  the  24th  of  that  month  {q).  By  some 
historians  the  death  of  the  Parliamentary  leader 
Pym  is  stated  to  have  taken  place  in  the  month  of 
May,  1643  {r) ;  while  by  others  it  is  said  to  have 
occurred  in  the  following  year.  To  come  nearer 
to  our  own  times,  the  author  of  a  celebrated  bio- 
graphical memoir  relates  that,  after  the  Rebellion 
of  1745,  three  lords  were  executed  at  Tower  Hill; 

{0)  Compare  2  Clarendon's  Life  and  Continuation  (Oxford  ed.,  1827), 
266,  and  Paley's  Ev.,  part  iii.  c.  i. 

[p)  6  Clarendon's  Hist,  of  Reb.  (ed.  1826),  p.  541  ;  7  Lingard's  Hist, 
of  Eng.  (ed.  1829),  c.  i.  75,  p.  98. 

(q)  3  Clarendon's  Hist,  of  Reb.,  p.  190  :  Rushworth's  Collection, 
part  iii.  vol.  i.  p.  783  (4th  volume)  ;  i   Ludlow's  Memoirs  (ed.  1894), 

P-35- 

{r)  Whitelock's  Memorials,  69;  4  Clarendon's  Hist,  of  Reb., 
pp.  436,  440  ;  7  Hume's  Hist.  Eng.  (ed.  1834),  p-  99;  i  Godwin's  Hist, 
of  the  Commonwealth,  p.  16  and  footnote. 

C.E.  F  F 
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whereas  it  is  well  known  that  two  only  underwent 
that  doom,  the  third,  Lord  Nithsdale,  having 
by  the  devotion  of  his  wife  effected  his  escape 
the  night  before  his  intended  execution  (s).  It  is 
remarkable  that  contemporary  and  early  writers 
have  stated  the  lady  in  question  to  have  been  his 
mother.  Such  discrepancies  never  excite  a  serious 
doubt  as  to  the  truth  of  the  principal  facts  with 
which  they  are  connected,  unless  they  can  be  traced 
to  the  operation  of  prejudice  or  some  other  sinister 
motive  {t). 

Still  less  are  mere  omissions  to  be  considered  as 
necessarily  casting  discredit  upon  testimony  which 
stands  in  other  respects  unimpeached  and  unsus- 
pected. Omissions  are  generally  capable  of  ex- 
planation by  the  consideration  that  the  mind  may 
be  so  deeply  impressed  with,  and  the  attention  so 
riveted  to,  a  particular  fact,  as  to  withdraw  attention 
from  concomitant  circumstances,  or  prevent  it  from 
taking  note  of  what  is  passing.  It  has  been  justly 
remarked  that,  "  upon  general  principles,  affirmative 
is  better  than  negative  evidence.  A  person  de- 
posing to  a  fact,  which  he  states  he  saw,  must  either 
speak  truly,  or  must  have  invented  his  story,  or  it 
must  have  been  sheer  delusion.    Not  so  with  nega- 

{s)  I  Coxe's  Mem.  of  Walpole,  p.  73. 

(/)  See  in  4  Clarendon's  Hist,  of  Reb.,  ed.  1826,  p.  436,  a  remarkable 
instance  of  historical  dishonesty.  He  states  that  Pym  died  of  a  loath- 
some disease,  morbus  pediculosus,  evidently  with  the  design  of  pro- 
pagating the  notion  that  it  was  "  a  mark  of  divine  vengeance  "  (7  Hume's 
Hist.  Eng.,  ed.  1834,  p.  99);  whereas  he  must  have  known  that  his 
corpse  was  exposed  to  public  view  for  several  days  before  it  was 
interred,  in  confutation  of  this  galurnnious  statement.  i  Ludlow's 
Memoirg,  ed,  1894,  p.  66, 
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tive  evidence  ;  a  fact  may  have  taken  place  in  the 
very  sight  of  a  person  who  may  not  have  observed 
it ;  and  if  he  did  observe  it,  may  have  forgotten 
it "  (u).  The  phenomenon  called  the  Northern 
Lights  is  not  recorded  to  have  been  seen  in  the 
British  Islands  before  the  commencement  of  the  last 
century  (x).  Negative  evidence  is  therefore  regarded 
as  of  little  or  no  weight  when  opposed  to  affirmative 
evidence  of  credible  persons.  Sometimes,  however, 
the  non-relation  of  particular  facts  amounts  to  the 
suppressio  veri,  which  in  point  of  moral  guilt  may 
be  equal  to  positive  mendacity,  and  destructive  of 
all  claim  to  credit  (y). 


Section   3. 

cases   in    illustration    of   the   force   of 
circumstantial    evidence. 

Many  remarkable  cases  of  this  nature  have  been 
given  in  the  preceding  pages,  in  exemplification  of 
some  specific  doctrine  or  object ;  to  these  will  now 
be  added,  as  an  appropriate  commentary  upon  the 
discussion  of  the  scientific  principles  governing  the 
reception  and  estimate  of  circumstantial  evidence, 
some  striking  examples  of  the  force  of  a  cumulation 
of  moral  and  mechanical  facts. 

(u)  Sir  Herbert  Jenner,  in  Chavtbers  v.  The  QueerHs  Proctor,  2  Curt, 
at  p.  434. 

[x)  Whately's  Introd.  Less,  on  Christ.  Ev.,  p.  45. 

[y)  Grafton,  who  was  printer  to  Queen  Elizabeth,  in  his  Chronicles, 
published  in  1562,  in  writing  the  history  of  King  John,  has  made  no 
mention  of  Magna  Charta  ;  perhaps  he  considered  that  his  silence 
might  be  deemed  complimentary  to  that  arbitrary  princess. 

F  F  ^ 
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(i.)   In  the  autumn  of  1786  a  young  woman,  who 
lived  with  her  parents  in  a  remote  district  in  Kirk- 
cudbright, was  one  day  left  alone  in  the  cottage, 
her  parents  having  gone  out  to  the  harvest-field. 
On  their  return  home,    a  little  after  midday,  they 
found   their   daughter   murdered,  with   her   throat 
cut  in  a  shocking  manner.     The  circumstances  in 
which  she  was  found,  the  character  of  the  deceased, 
and  the  appearance  of  the  wound,  all  concurred  in 
excluding  any  presumption  of  suicide  ;   while  the 
surgeons  who  examined  the  wound  were  satisfied 
that  it  had  been  inflicted  by  a   sharp  instrument, 
and  by  a  person  who  must  have  held  the  instru- 
ment  in   his   left   hand.      Upon   the   body   being 
opened  it  appeared  that  the  girl  was  some  months 
gone  with  child  ;  and  on  examination  of  the  ground 
about  the  cottage,  footsteps  were  discovered  of  a 
person  who    had    seemingly  been  running  hastily 
from    the    cottage,  by  an  indirect  road  through  a 
quagmire   or   bog  in  which   there  were    stepping- 
stones.     It  appeared,  however,  that  the  person,  in 
his  haste  and  confusion,  had  slipped  his  foot  and 
stepped  into  the  mire,  by  which  he  must  have  been 
wet  nearly  to  the  middle  of  the  leg.     The  prints  of 
the  footsteps  were    accurately  measured,   and    an 
exact  impression  taken    of  them  ;    they  appeared 
to   be   those    of  a   person  who    must   have   worn 
shoes  the   soles  of  which  had  iron   knobs  or  nails 
in  them — a  circumstance  common  in  that  part  of 
the  country — and  had  been  newly  mended.     Along 
the  track  of  the  footsteps,  and  at  certain  intervals, 
drops  of  blood  were  discovered  ;  and  on  a  stile  or 
small  gateway,  near  the  cottage  and  in  the  line  of 
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the  footsteps,  some  marks  resembling  those  of  a 
hand  which  had  been  bloody.  Not  the  slightest 
suspicion  at  this  time  attached  to  any  particular 
person,  nor  was  it  even  suspected  who  might  be  the 
father  of  the  child  of  which  the  girl  was  pregnant. 

At  the  funeral  a  number  of  persons  of  both 
sexes  attended,  and  the  stewart-depute  thought 
it  the  fittest  opportunity  of  discovering  if  possible 
the  murderer  ;  conceiving  rightly  that,  to  avoid 
suspicion,  whoever  he  was,  he  would  not  on  that 
occasion  be  absent.  With  this  view  he  called 
together  after  the  interment  the  whole  of  the  men 
who  were  present,  being  about  sixty  in  number. 
He  caused  the  shoes  of  each  of  them  to  be  taken  off 
and  measured ;  and  one  of  the  shoes  was  found  to 
resemble,  pretty  nearly,  the  impression  of  the  foot- 
steps near  to  the  cottage.  The  wearer  of  the  shoe 
was  the  schoolmaster  of  the  parish  ;  which  led  to 
a  suspicion  that  he  must  have  been  the  father  of  the 
child,  and  had  been  guilty  of  the  murder  to  save  his 
character.  On  a  closer  examination,  however,  the 
shoe  proved  to  be  pointed  at  the  toe,  whereas  the 
impression  of  the  footstep  was  round  at  that  part. 
The  measurement  of  the  rest  went  on,  and  after 
nearly  the  whole  number  had  been  gone  through 
one  shoe  at  length  was  found  which  corresponded 
exactly  with  the  impression  in  dimensions,  shape 
of  the  foot,  form  of  the  sole,  and  the  number  and 
position  of  the  nails. 

William  Richardson,  the  young  man  to  whom  the 
shoe  belonged,  on  being  asked  where  he  was  the 
day  the  deceased  was  murdered,  replied,  seemingly 
without  embarrassment,  that  he  had  been  all  that 
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day  employed  at  his  master's  work,  a  statement 
which  his  master  and  fellow-servants,  who  were 
present,  confirmed.  This  confirmation  so  far  re- 
laxed suspicion  that  a  warrant  of  commitment  was 
not  then  granted  ;  but  some  circumstances  occur- 
ring a  few  days  afterwards  having  a  tendency  to 
excite  it  anew,  the  young  man  was  apprehended 
and  lodged  in  gaol.  Upon  his  examination  he 
acknowledged  that  he  was  left-handed  ;  and  some 
scratches  being  observed  on  his  cheek,  he  said  he 
had  got  them  when  pulling  nuts  in  a  wood  a  few 
days  before.  He  still  adhered  to  what  he  had  said 
of  his  having  been  on  the  day  of  the  murder  em- 
ployed constantly  at  his  master's  work,  at  some 
distance  from  the  place  where  the  deceased  resided  ; 
but  in  the  course  of  the  inquiry  it  turned  out  that 
he  had  been  absent  from  his  work  about  half  an 
hour  (the  time  being  distinctly  ascertained)  in  the 
course  of  the  forenoon  of  that  day;  that  he  called 
at  a  smith's  shop,  under  the  pretence  of  wanting 
something,  which  it  did  not  appear  he  had  any 
occasion  for  ;  and  that  this  smith's  shop  was  in  the 
way  to  the  cottage  of  the  deceased.  A  young  girl, 
who  was  some  hundred  yards  from  the  cottage, 
said  that  about  the  time  the  murder  was  committed 
(which  corresponded  with  the  time  that  Richardson 
was  absent  from  his  fellow-servants)  she  saw  a 
person  exactly  like  him  in  dress  and  appearance 
running  hastily  toward  the  cottage,  but  did  not 
see  him  return,though  he  might  have  gone  round 
by  a  small  eminence  which  would  intercept  him 
from  her  view,  and  which  was  the  very  track  where 
the  footsteps  had  been  traced. 
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His  fellow-servants  now  recollected  that  in  the 
forenoon  of  that  day  they  were  employed  with 
Richardson  in  driving  their  master's  carts ;  and 
that  when  passing  by  a  wood,  which  they  named, 
he  said  that  he  must  run  to  the  smith's  shop 
and  would  be  back  in  a  short  time.  He  then  left 
his  cart  under  their  charge  ;  they  waited  for  him 
about  half  an  hour  (which  one  of  the  servants 
ascertained  by  having  at  the  time  looked  at  his 
watch),  and  remarked  on  his  return  that  he  had 
been  longer  absent  than  he  said  he  would  be,  to 
which  he  replied  that  he  stopped  in  the  wood  to 
gather  some  nuts.  They  observed  at  this  time  one 
of  his  stockings  wet  and  soiled,  as  if  he  had  stepped 
into  a  puddle ;  on  which  they  asked  where  he  had 
been.  He  said  he  had  stepped  into  a  marsh,  the 
name  of  which  he  mentioned  ;  on  which  his  fellow- 
servants  remarked,  "  that  he  must  have  been  either 
mad  or  drunk  if  he  had  stepped  into  that  marsh,  as 
there  was  a  footpath  which  went  along  the  side  of 
it."  It  then  appeared,  by  comparing  the  time  he 
was  absent  with  the  distance  of  the  cottage  from 
the  place  where  he  had  left  his  fellow-servants,  that 
he  might  have  gone  there,  committed  the  murder, 
and  returned  to  them.  A  search  was  then  made 
for  the  stockings  he  had  worn  that  day,  which  were 
found  concealed  in  the  thatch  of  the  apartment 
where  he  slept,  and  appeared  to  be  much  soiled, 
and  to  have  some  drops  of  blood  on  them.  He 
accounted  for  the  blood  by  saying,  first,  that  his 
nose  had  been  bleeding  some  days  before ;  but  it 
being  observed  that  he  had  worn  other  stockings 
on  that  day,  he  said  he  had  assisted  in  bleeding  a 
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horse ;  it  was  proved,  however,  that  he  had  not 
done  so,  but  had  stood  at  such  a  distance  that  the 
blood  could  not  have  reached  him.  On  examining 
the  mud  or  sand  upon  the  stockings,  it  was  found 
to  correspond  precisely  with  that  of  the  mire  or 
puddle  adjoining  to  the  cottage,  which  was  of  a 
very  particular  kind,  none  other  of  the  same  kind 
being  found  in  that  neighbourhood.  It  then  came 
out  that  Richardson  had  been  acquainted  with  the 
deceased,  who  was  considered  in  the  county  as  of 
weak  intellect,  and  had  on  one  occasion  been  seen 
with  her  in  a  wood,  in  circumstances  that  led  to  a 
suspicion  that  he  had  had  improper  intercourse 
with  her ;  and  on  being  taunted  with  having  such 
connection  with  one  of  her  condition,  he  seemed 
much  ashamed  and  greatly  hurt. 

It  was  proved  by  the  person  who  sat  next  to 
him  when  his  shoes  were  being  measured,  that 
he  trembled,  and  seemed  much  agitated ;  and  that 
in  the  interval  between  that  time  and  his  being 
apprehended  he  had  been  advised  to  fly,  but  his 
answer  was,  "  Where  can  I  fly  to  ?  "  On  the  other 
hand,  evidence  was  brought  to  show  that,  about 
the  time  of  the  murder,  a  boat's  crew  from  Ireland 
had  landed  on  that  part  of  the  coast,  near  to 
the  dwelling  of  the  deceased ;  and  it  was  said 
that  some  of  the  crew  might  have  committed 
the  murder,  though  their  motives  for  doing  so  it 
was  difficult  to  explain,  it  not  being  alleged  that 
robbery  was  their  purpose,  or  that  anything  was 
missing  from  the  cottages  in  the  neighbourhood. 

The  prisoner  was  tried  at  Dumfries,  in  the  spring 
of  1787,  and  the  jury  by  a  great  plurality  of  voices 
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found  him  guilty.  Before  his  execution  he  con- 
fessed that  he  was  the  murderer  ;  and  said  it  was 
to  hide  his  shame  that  he  committed  the  deed, 
knowing  that  the  girl  was  with  child  by  him.  He 
mentioned  also  to  the  clergyman  who  attended  him 
where  the  knife  would  be  found  with  which  he  had 
perpetrated  the  murder  ;  and  it  was  found  accord- 
ingly in  the  place  he  described,  under  a  stone  in  a 
wall,  with  marks  of  blood  upon  it  (z). 

The  casual  discovery  of  circumstances  which 
indicated  the  existence  of  a  powerful  motive  to 
commit  the  deed — the  facts,  that  it  had  been  com- 
mitted by  a  left-handed  man,  as  the  prisoner  was 
(a  circumstance  which  narrowed  the  range  of  in- 
quiry), and  that  there  was  an  interval  of  absence 
which  afforded  the  prisoner  the  necessary  oppor- 
tunity of  committing  the  crime  ;  his  false  assertion 
that  he  had  not  been  absent  from  his  work  on  that 
day  (contradicted  as  it  was  by  witnesses  who  saw 
him  on  the  way  to  and  in  the  vicinity  of  the  scene 
of  the  murder)  amounting  to  an  admission  of  the 
relevancy  and  weight  of  that  circumstance  if  uncon- 
tradicted ;  the  discovery  of  his  footsteps  near  the 
spot ;  his  agitation  at  the  time  of  the  measure- 
ment and  comparison  of  his  shoes  with  the  impres- 
sions ;  the  discovery  of  his  secreted  stockings, 
spotted  with  blood,  and  soiled  with  mire  peculiar 
to  the  vicinity  of  the  cottage ;    the  scratches  on 

{z)  Rex  V.  Richardson^  Burnett's  Criminal  Law  of  Scotland,  p.  524. 
This  case  is  also  concisely  stated  in  4  Lockhart's  Memoirs  of  the  Life 
of  Sir  Walter  Scott,  2nd  ed.,  1839,  p.  52  ;  and  it  supplied  one  of 
the  most  striking  incidents  in  "  Guy  Mannering." 
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his  face  ;  his  various  untrue  statements — all  these 
particulars  combine  to  render  this  a  most  satisfac- 
tory case  of  conviction,  and  to  exemplify  the  high 
degree  of  assurance  which  circumstantial  evidence 
is  capable  of  producing. 

(2.)  A  man  named  Patch  was  tried  for  the 
murder  of  Mr.  Isaac  Blight,  a  ship-breaker,  near 
Greenland  Dock.  Mr.  Blight  had  taken  the 
prisoner  into  his  service  in  the  year  1803.  ^^i  July, 
1805,  having  become  embarrassed  in  his  circum- 
stances, he  entered  into  a  deed  of  composition  with 
his  creditors ;  and  in  consequence  of  the  failure  of 
this  arrangement  made  a  colourable  transfer  of 
his  property  to  the  prisoner.  It  was  afterwards 
agreed  between  them,  that  Mr.  Blight  was  to  retire 
nominally  from  the  business,  which  the  prisoner  was 
to  manage  ;  Blight  was  to  have  two-thirds  of  the 
profits,  and  the  prisoner  the  remaining  third,  for 
which  he  was  to  pay  ^1,250.  Of  this  amount,  ;f  250 
was  paid  in  cash,  and  a  draft,  upon  a  person 
named  Goom,  was  given  for  the  remainder,  which 
would  become  payable  on  the  i6th  of  September ; 
the  prisoner  representing  that  he  had  received  the 
purchase-money  of  an  estate  and  lent  it  to  Goom. 
On  the  i6th  of  September  the  prisoner  represented 
to  Mr.  Blight's  bankers  that  Goom  could  not  take 
up  the  bill,  and  withdrew  it,  substituting  his  own 
draft  upon  Goom,  to  fall  due  on  the  20th  of 
September. 

On  the  igth  of  September  Mr.  Blight  went 
to  visit  his  wife  at  Margate,  and  the  prisoner  ac- 
companied him  as  far  as  Deptford,  and  then  went 
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to  London,  and  represented  to  the  bankers  that 
Goom  would  not  be  able  to  face  his  draft,  but  that 
he  had  obtained  from  him  a  note  which  satisfied 
him,  wherefore  they  were  not  to  present  it.  The 
prisoner  boarded  in  Mr.  Blight's  house,  and  the  only 
other  inmate  was  a  female  servant,  whom,  about 
eight  o'clock  on  the  same  evening  (the  igth),  he 
sent  out  to  procure  some  oysters  for  his  supper. 
During  her  absence  a  gun  or  pistol  ball  was  fired 
through  the  shutter  of  a  parlour  fronting  a  whart 
beside  the  Thames,  where  the  family,  when  at  home, 
usually  spent  their  evenings.  It  was  low  water, 
and  the  mud  was  so  deep  that  any  person  attempt- 
ing to  escape  in  that  direction  must  have  been 
suffocated  ;  and  a  man  who  was  standing  near  the 
gate  of  the  wharf,  which  was  the  only  other  mode  of 
escape,  heard  the  report,  but  saw  no  person.  From 
the  manner  in  which  the  ball  had  entered  the 
shutter,  it  must  have  been  discharged  by  some 
person  who  was  close  to  the  shutter ;  and  the  river 
was  so  much  below  the  level  of  the  house,  that  the 
ball,  if  it  had  been  fired  from  thence,  must  have 
reached  a  much  higher  part  than  that  which  it 
struck.  The  prisoner  declined  the  offer  of  the  neigh- 
bours to  remain  in  the  house  with  him  that  night. 
On  the  following  day  he  wrote  to  inform  Mr.  Blight 
of  this  transaction,  stating  his  hope  that  the  shot  had 
been  accidental,  that  he  knew  of  no  person  who 
had  any  animosity  against  him,  that  he  wished  to 
know  for  whom  itwas  intended,  and  that  he  should  be 
happy  to  hear  from  him,  but  much  more  so  to  see  him. 
Mr.  Blight  returned  home  on  the  23rd  of  Septem- 
ber, having  previously  been  to   London  to  see  his 
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bankers  on  the  subject  of  the  ;f  i,ooo  draft.  Upon 
getting  home,  the  draft  became  the  subject  of  con- 
versation, and  Mr.  Blight  desired  the  prisoner  to  go 
to  London  and  not  to  return  without  the  money. 
Upon  his  return  from  London  the  prisoner  and  Mr. 
BHght  spent  the  evening  in  the  back  parlour,  a 
different  one  from  that  in  which  the  family  usually 
sat.  About  eight  o'clock  the  prisoner  went  from  the 
parlour  into  the  kitchen,  and  asked  the  servant  for  a 
candle,  complaining  that  he  was  disordered.  The 
prisoner's  way  from  the  kitchen  was  through  an 
outer  door  which  fastened  by  a  spring  lock,  and 
across  a  paved  court  in  front  of  the  house,  which 
was  enclosed  by  palisades,  and  through  a  gate  over 
a  wharf,  in  front  of  that  court,  on  which  there  was  the 
kind  of  soil  peculiar  to  premises  for  breaking  up  ships, 
and  then  through  a  counting-house.  All  of  these 
doors,  as  well  as  the  door  of  the  parlour,  the  prisoner 
left  open,  notwithstanding  the  state  of  alarm  excited 
by  the  shot.  The  servant  heard  the  privy  door  slam, 
and  almost  at  the  same  moment  saw  the  flash  of  a 
pistol  at  the  door  of  the  parlour  where  the  deceased 
was  sitting,  upon  which  she  ran  and  shut  the  outer 
door  and  gate.  The  prisoner  immediately  after- 
wards rapped  loudly  at  the  door  for  admittance, 
with  his  clothes  in  disorder.  He  evinced  great 
apparent  concern  for  Mr.  Blight,  who  was  mortally 
wounded  and  died  on  the  following  day.  From  the 
state  of  the  tide,  and  from  the  testimony  of  various 
persons  who  were  on  the  outside  of  the  premises,  no 
person  could  have  escaped  from  them. 

In  consequence  of  this  event  Mrs.  Blight  returned 
home,  and  the   prisoner,  in  answer  to  an  inquiry 
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about  the  draft  which  had  made  her  husband  so 
uneasy,  told  her  that  it  was  paid,  and  claimed  the 
whole  of  the  property  as  his  own.     Suspicion  soon 
fell  upon  the   prisoner,   and  in  his   sleeping-room 
was  found  a  pair  of  stockings  rolled  up  like  clean 
stockings,  but  with  the  feet  plastered  over  with  the 
sort  of  soil  found  on  the  wharf,  and  a  ramrod  was 
found    in   the   privy.     The    prisoner   usually  wore 
boots,  but  on  the  evening  of  the  murder  he  wore 
shoes    and    stockings.     It   was    supposed   that,  to 
prevent    alarm    to    the    deceased    or    the    female 
servant,  the  murderer  must  have  approached  with- 
out his  shoes,  and  afterwards  gone  on  the  wharf  to 
throw    away   the    pistol    into   the    river.      All   the 
prisoner's  statements  as  to  his  pecuniary  transac- 
tions with  Goom  and  his  right  to  draw  upon  him 
and  the  payment  of  the  bill  turned  out  to  be  false. 
He  attempted  to  tamper  with  the  servant-girl  as  to 
her  evidence  before  the  coroner,  and  urged  her  to 
keep  to  one  account ;    and  before   that   officer  he 
made    several    inconsistent    statements    as   to    his 
pecuniary    transactions    with    the    deceased,    and 
equivocated  much  as  to  whether  he  wore  boots  or 
shoes  on  the  evening  of  the  murder,  as  well  as  to 
his  ownership  of  the  soiled  stockings,  which,  how- 
ever, were  clearly  proved  to   be   his,   and  for  the 
soiled    state    of    which    he    made    no    attempt    to 
account.     The  prisoner  suggested  the  existence  of 
malicious  feelings  in  two  persons  with  whom  the 
deceased  had  been  on  ill  terms  ;    but  they  had   no 
motive  for  doing  him  any  injury,  and  it  was  clearly 
proved  that   upon   both   occasions  of  attack   they 
were  at  a  distance. 
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The  prisoner's  motive  was  to  possess  himself  of 
the  business  and  property  of  his  benefactor ;  and 
to  all  appearance  his  falsehoods  and  duplicity  were 
on  the  point  of  being  discovered.  His  apparent 
incaution  on  the  evening  of  the  murder  could  be 
accounted  for  after  the  preceding  alarm  by  no 
other  supposition  than  that  it  was  the  result  of 
premeditation,  and  intended  to  afford  facilities  for 
the  execution  of  his  dark  purposes.  The  direction 
of  the  first  ball  through  the  shutter  excluded  the 
possibility  that  it  had  been  fired  from  any  other 
place  than  the  deceased's  own  premises  ;  and  by  a 
singular  concurrence  of  circumstances,  it  was  clearly 
proved  that  no  person  escaped  from  the  premises 
after  either  of  the  shots,  so  that  suspicion  was 
necessarily  restricted  to  the  persons  on  the  premises. 
The  occurrence  of  the  first  attack  during  the  tem- 
porary absence  of  the  servant  (that  absence  con- 
trived by  the  prisoner  himself) ;  the  discovery  of  a 
ramrod  in  the  very  place  where  the  prisoner  had 
been,  and  of  his  soiled  stockings  folded  up  so  as  to 
evade  observation  ;  his  interference  with  one  of  the 
witnesses ;  his  falsehoods  respecting  his  pecuniary 
transactions  with  Goom  and  with  the  deceased ; 
and  his  attempts  to  exonerate  himself  from  sus- 
picion by  implicating  other  persons — all  these 
cogent  circumstances  of  presumption  tended  to 
show  not  only  that  the  prisoner  was  the  only 
person  who  had  any  motive  to  destroy  the  deceased, 
but  that  the  crime  could  have  been  committed  by 
no  other  person ;  and  while  all  the  facts  were 
naturally  explicable  upon  the  hypothesis  of  his 
guilt,  they  were    incapable    of  any  other   reason- 
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able    solution.     The    prisoner   was  convicted   and 
executed  (a). 

(3.)  A  respectable  farmer,  who  had  been  at  Stour- 
bridge market  on  the  i8th  of  December,  1812,  left 
that  place  on  foot  a  little  after  four  in  the  afternoon, 
to  return  home,  a  distance  of  between  two  and 
three  miles.  About  half  a  mile  from  his  own 
house  he  was  overtaken  by  a  man  who  inquired 
the  road  for  Kidderminster  ;  and  they  walked 
together  for  two  or  three  hundred  yards,  when  the 
stranger  drew  behind  and  shot  him  in  the  back,  and 
then  robbed  him  of  about  eleven  pounds  in  money 
and  a  silver  watch.  After  lingering  ten  days,  he 
died  of  the  wound  thus  received.  The  wounded 
man  noticed  that  the  pistol  was  long  and  very 
bright,  and  that  the  robber  had  on  a  dark-coloured 
great-coat,  which  reached  down  to  the  calves  of  his 
legs.  Several  circumstances  of  correspondence  with 
the  description  given  by  the  deceased  conspired  to 
fix  suspicion  upon  the  prisoner,  who  for  about 
fourteen  months  had  worked  as  a  carpenter  at 
Ombersley,  seventeen  miles  from  Stourbridge.  It 
was  discovered  that  he  had  been  absent  from  that 
place  from  the  17th  to  the  22nd  of  December ;  that 
on  the  23rd  he  had  taken  two  boxes,  one  contain- 
ing his  working-tools  and  the  other  his  clothes,  to 
Worcester,  and  there  delivered  them  to  a  carrier, 
addressed  to  John  Wood,  at  an  inn  in  London,  to 
be  left  till  called  for,  the  name  by  which  he  was 
known  being  William  Howe ;  and  that  on  the  25th 

{a)  Surrey  Spring  Assizes,  1806,  coram  Macdonald,  L.C.B.    Short- 
hand Rgport  by  Gurney, 
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he  finally  left  Ombersley,  and  went  to  London. 
Upon  inquiry  at  the  inn  to  which  the  boxes  were 
directed,  it  was  found  that  a  person  answering  the 
description  of  the  prisoner  had  removed  them  in  a 
mealman's  cart  to  the  Bull  in  Bishopsgate  Street, 
and  that  on  the  5th  of  January  they  had  been  re- 
moved from  thence  in  a  cooper's  cart.  Here  all 
trace  of  the  boxes  seemed  cut  off;  but  on  the  12th 
of  January  the  police  officers  succeeded  in  tracing 
them  to  a  widow  woman's  house  in  a  court  in  the 
same  street ;  when,  upon  examining  the  box  which 
contained  the  prisoner's  clothes,  they  found  a  screw- 
barrel  pistol,  a  pistol-key,  a  bullet-mould,  a  single 
bullet,  a  small  quantity  of  gunpowder  in  a  cartridge, 
and  a  fawn-skin  waistcoat;  which  latter  circum- 
stance was  important,  as  the  prisoner  was  seen  in 
Stourbridge  on  the  day  of  the  murder,  dressed  in  a 
waistcoat  of  that  kind.  By  remaining  concealed  in 
the  woman's  house  the  police  were  enabled  to 
apprehend  the  prisoner,  who  called  there  the 
following  night. 

Upon  his  apprehension,  he  denied  that  he 
had  ever  been  at  Stourbridge,  or  heard  of  the 
deceased  being  shot ;  and  he  accounted  for  chang- 
ing his  name  at  Worcester  by  stating,  first,  that  he 
had  had  a  difference  with  his  fellow  workpeople, 
and  afterwards  that  he  did  it  to  prevent  his  wife, 
whom  he  had  determined  to  leave,  from  being  able 
to  follow  him.  On  being  asked  where  he  was  on 
the  1 8th  of  December,  he  said  he  believed  at 
Kidderminster,  a  town  about  six  miles  from  Stour- 
bridge. Upon  the  prisoner's  subsequent  examina- 
tion before  the  magistrates,  he  stated  that  he  was 
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at  Kidderminster  on  the  17th  of  December,  and  at 
Stourbridge  on  the  i8th  (the  day  of  the  murder), 
but  that  he  was  not  out  of  the  latter  town  from  the 
time  of  his  arrival  there  at  one  o'clock  in  the  after- 
noon until  half-past  seven  the  following  morning ; 
that  in  the  afternoon  he  went  to  look  about  the 
town  for  lodgings,  and  ultimately  went  to  his 
lodgings  about  six  o'clock  in  the  evening.  The 
account  which  the  prisoner  thus  gave  of  himself 
was  proved  to  be  a  tissue  of  falsehoods.  He  had 
been  seen  by  several  witnesses  between  four  and 
five  in  the  afternoon  of  the  day  in  question,  on  the 
road  leading  from  Stourbridge  toward,  and  not  far 
from,  the  spot  where  the  deceased  was  shot,  and 
about  half-past  five  he  was  seen  going  in  great 
haste  in  the  opposite  direction,  toward  Stourbridge. 
He  afterwards  called  at  two  public-houses  at  Stour- 
bridge— at  the  first  of  them  about  six  o'clock,  and 
at  the  other  about  nine  the  same  evening  ;  at  both 
of  which  the  attack  and  robbery  were  the  subjects 
of  conversation,  in  which  the  prisoner  joined  ;  and 
he  was  distinctly  spoken  to  as  having  worn  a  fawn- 
skin  waistcoat.  On  the  21st  of  December  the 
prisoner  sold  at  Warwick  a  watch  of  which  the 
deceased  had  been  robbed,  stating  it  to  be  a  family 
watch.  A  letter  was  sent  by  the  prisoner  while  in 
gaol  to  his  wife :  she,  being  unable  to  read,  had 
got  a  neighbour  to  read  it  to  her.  It  contained 
a  direction  to  remove  some  things  concealed  in  a 
rick  near  Stourbridge  ;  where,  upon  search  being 
made,  were  discovered  a  glove,  containing  three 
bullets,  and  a  screw-barrel  pistol,  the  fellow  to  that 
found  in  the  prisoner's  box.     A  gunmaker  deposed 

C.E.  G  G 
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that  the  bullet  extracted  from  the  wound  had  been 
discharged  from  a  screw-barrel  pistol,  such  as  that 
produced,  and  that  that  bullet  and  the  bullet  found  in 
the  prisoner's  box  had  been  cast  in  the  same  mould. 
The  prisoner's  denial,  on  his  apprehension,  that 
he  had  ever  been  at  Stourbridge,  or  heard  of  the 
act,  denoted  a  consciousness  of  the  fatal  effect  ot 
any  evidence  tending  to  establish  the  fact  of  his 
presence  there.  The  discovery  of  a  fawn-skin 
waistcoat  in  his  possession,  corresponding  with  that 
worn  by  him  when  seen  at  Stourbridge  on  the 
evening  of  the  murder ;  his  possession  and  dis- 
posal of  the  deceased's  watch  within  three  days  after 
the  robbery  ;  his  false  statement  that  it  was  a  family 
watch  ;  the  correspondence  between  the  weapon 
found  in  the  rick  and  that  found  in  the  prisoner's 
box,  and  between  the  bullet  extracted  from  the 
wound  and  that  found  in  the  same  box,  and  the 
peculiarity  that  the  deceased  had  been  killed  by  a 
wound  from  a  screw-barrelled  pistol — all  these  cir- 
cumstances placed  the  guilt  of  the  prisoner  beyond 
any  reasonable  doubt,  and  there  was  no  possibility 
of  referring  them  to  casual  and  accidental  coin- 
cidence, or  of  explaining  them  upon  any  hypothesis 
compatible  with  his  innocence.  He  was  convicted, 
and  before  his  execution  confessed  his  guilt  (b). 

(4.)  A  foreigner,  named  Conrvoisier,  was  tried  at 
the  Central  Criminal  Court  (June,  1840)  for  the 
murder  of  Lord  William  Russell,  an  elderly  man, 
seventy-five  years   of  age,  a  widower,  who   lived 

{b)  Rex  V.    William  Howe,  Stafford   Spring  Assizes,  1813,  coram 
Bayley,  J. 
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in  Norfolk  Street,  Park  Lane.  The  deceased's  house- 
hold consisted  of  the  prisoner,  who  had  been  in  his 
service  as  valet  about  five  weeks,  and  of  a  house- 
maid and  cook  who  had  lived  with  him  three  years, 
besides  a  coachman  and  ^^room  who  did  not  live  in 
the  house.  On  the  6th  of  May  the  female  servants 
went  to  bed  as  usual,  and  the  housemaid  on  going 
to  bed  lighted  a  fire  and  set  a  rushlight  in  her 
master's  bedroom,  which  presented  its  usual  appear- 
ance ;  the  prisoner  remained  sitting  up  to  warm  his 
bed.  The  housemaid  rose  about  half-past  six  on 
the  following  morning,  and  on  going  downstairs 
knocked,  as  usual,  at  the  prisoner's  door.  At  her 
master's  door  she  noticed  the  warming-pan,  which 
was  usually  taken  downstairs;  on  going  into  a  back 
drawing-room  she  found  the  drawers  of  her  master's 
desk  open  and  his  bunch  of  keys  lying  on  the  carpet ; 
a  screw-driver  lay  on  a  chair.  In  the  hall  his  lord- 
ship's cloak  was  found  neatly  folded  up,  together 
with  a  bundle,  containing  a  variety  of  valuable 
articles,  most  of  them  portable,  such  as  a  thiet 
would  ordinarily  put  in  his  pocket  instead  of  de- 
liberately packing  up.  In  the  dining-room  she 
found  several  articles  of  plate  scattered  about.  The 
street-door,  though  shut,  was  unfastened,  but  the 
testimony  of  the  police  who  passed  the  house  many 
times  in  the  night  rendered  it  very  unlikely  that 
any  person  had  left  it  in  that  direction. 

Alarmed  by  these  appearances,  the  housemaid 
called  the  prisoner,  and  found  him  dressed,  though 
only  a  few  minutes  had  elapsed  since  she  had 
knocked  at  his  door — a  much  shorter  time  than  he 
usually  took  to  dress.     They  went  together  down- 

G  G  2 
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stairs  ;  and  after  examining  the  state  of  the  dining- 
room  and  the  prisoner's  pantry,  where  the  cupboard 
and  drawers  were  all  found  opened,  they  proceeded 
to  their  master's  bedroom,  where  he  was  found 
with  his  throat  cut,  in  a  manner  which  must  have 
produced  instant  death.  His  lordship  usually 
placed  his  watch  and  rings  on  his  dressing-table, 
but  they  had  been  taken  away,  and  his  note-cases, 
in  one  of  which  the  prisoner  stated  that  he  had  seen 
a  ;;f  lo  and  a  £<^  note  a  few  days  before,  were  open 
and  emptied  of  their  contents.  A  book  was  found 
on  the  floor,  and  his  lordship's  spectacles  lay  upon 
it,  and  there  was  a  candlestick  about  four  or  five 
feet  from  the  bed,  with  the  candle  burned  to  the 
socket.  These  articles  appeared  to  have  been  so 
placed  to  create  the  impression  that  his  lordship 
had  been  murdered  while  reading  ;  but  he  was  not 
accustomed  to  read  in  bed,  and  only  so  much  of  the 
rushlight  was  burned  as  would  have  been  consumed 
in  about  an  hour  and  a  half,  though  the  candle  was 
completely  burned  away.  The  prisoner  stated  that 
he  left  his  master  reading.  Upon  the  door  of  the 
prisoner's  pantry,  leading  to  a  back  area,  were 
marks  as  if  it  had  been  broken  into,  and  the 
prisoner  suggested  that  the  thieves  had  entered  by 
that  door ;  but  the  marks  appeared  to  have  been 
made  from  within,  and  none  of  them  had  been  made 
by  the  application  of  sufficient  force  to  break  open 
the  door  ;  the  bolts  appeared  not  to  have  been  shot 
at  the  time,  and  the  socket  of  one  of  them  had  been 
wrenched  off  when  the  door  was  open.  The  marks 
on  this  door  appeared  to  have  been  made  with  a 
bent  poker  found  in  the  pantry.     It  was  clear  that 
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no  person  had  entered  the  premises  from  the  rear, 
since,  in  one  direction,  they  could  have  been  ap- 
proached only  by  passing  over  a  wall  covered  with 
dust,  which  would  have  retained  the  slightest  im- 
pression ;  and  in  the  other,  any  one  must  have  passed 
over  some  tiling  which  was  so  old  and  perished  as 
necessarily  to  have  been  damaged  by  the  passing 
of  any  person  over  it ;  while  from  the  testimony  of 
the  police  it  was  equally  clear  that  no  person  had 
escaped  through  the  front  door. 

For  several  days  the  missing  articles  could  not 
be  found,  and  the  case  appeared  to  be  wrapped  in 
impenetrable  mystery ;  but  at  length,  upon  a  stricter 
search,  his  lordship's  rings  and  Waterloo  medal, 
five  sovereigns,  and  a  ;£'io  note,  the  latter  of  which 
had  been  removed  from  his  note-case,  were  found 
concealed  behind  the  skirting-board  in  the  prisoner's 
pantry ;  and  beneath  the  leaden  covering  of  a  sink 
was  found  his  lordship's  watch,  and  several  other 
articles  were  also  found  in  other  parts  of  the  same 
room.  But  a  quantity  of  plate  which  had  been 
stolen  still  remained  undiscovered,  notwithstanding 
the  most  diligent  efforts  to  discover  it ;  and  its  non- 
production  was  the  only  circumstance  which  gave 
any  apparent  countenance  to  the  possibility  that  the 
house  had  been  robbed  on  the  night  of  the  murder, 
by  parties  who  had  escaped.  The  mystery  was 
cleared  up,  however,  in  a  remarkable  manner  during 
the  progress  of  the  trial.  About  a  fortnight  before 
the  murder,  the  prisoner  had  left  a  parcel  in  the  care 
of  an  hotel-keeper  with  whom  he  had  formerly  lived 
as  waiter,  whose  curiosity  was  aroused  by  reading  in 
a  newspaper  a  suggestion  that,  as  the  prisoner  was 
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a  foreigner,  he  had  probably  left  the  plate  at  one  of 
the  foreign  hotels  in  London.  He  communicated 
with  the  police,  and  the  parcel  was  opened  and  found 
to  contain  the  missing  plate.  The  prisoner  had  been 
known  in  this  situation  only  by  his  christian  name ; 
this  circum.stance  accounted  for  the  fact  that  sus- 
picion had  not  been  sooner  excited  by  the  narrative 
of  the  murder  and  robbery  which  had  appeared  in  the 
daily  journals.  This  discovery,  in  conjunction  with 
the  simulated  appearances  of  external  violence  and 
robbery,  and  the  conclusive  evidence  that  the 
premises  had  not  been  entered  from  without,  made 
it  certain  that  the  robbery  of  the  plate  and  the 
murder  had  been  committed  by  one  of  the  inmates, 
while  the  manner  and  place  of  concealment,  and 
the  artless  and  satisfactory  account  given  by  the 
female  servants,  made  it  equally  clear  that  the 
prisoner  and  he  alone  could  have  been  the  murderer. 
He  made  a  confession  of  his  guilt,  and  was  exe- 
cuted pursuant  to  his  sentence  (d). 

(5.)  Perhaps  one  of  the  most  extraordinary  civil 
causes,  in  which  the  truth  has  been  made  manifest  by 
the  force  of  circumstantial  evidence,  was  "  The  Great 
Matlock  Will  Case"(^),  tried  before  Lord  Chief 
Justice  Cockburn  in  February,  1864.  The  history  of 
the  litigation  is  somewhat  remarkable.  It  related  to 
the  validity  of  three  codicils  to  a  will  of  one  George 
Nuttall,  and  a  suit  was  instituted  in  Chancery  to 
establish  them.    An  issue  was  directed  by  the  Master 

(^)  12  C.  C.  C.  Sess.  Pap.  216, 1840;  2  Townsend's  Mod.  St.  Tr.  244. 

(<r)  Cresswell  and  others  v.  Jackson  and  another  ;  contemporaneous 
report  published  in  1864,  Derby,  Richard  Keene.  The  editor  of  the 
present  volume  was  one  of  the  counsel  in  the  case. 
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of  the  Rolls  (/),  in  which  the  plaintiffs  asserted  and 
the  defendants  denied  that  the  codicils  were  genuine. 
It  came  on  for  trial  in  the  first  instance  before  Lord 
Chief  Justice  Erie  at  the  Derby  Summer  Assizes  in 
1859,  when  the  jury  pronounced   in   favour  of  the 
codicils.     Not  being  satisfied  with   the  verdict,  the 
Master  of  the  Rolls  directed  a  second  trial,  which 
took  place  before  Lord  Chief  Baron  Pollock  at  the 
Derby  Spring  Assizes,  i85o,  when  the  jury  found 
against  the  codicils.     The  Master  of  the  Rolls  was 
satisfied  with  this  verdict,  and  refused  a  new  trial. 
Application  was  made  to  the  Lords  Justices,  who 
were  divided  in  opinion.  Lord  Justice  Turner  being 
in  favour  of,  and  Lord  Justice  Knight  Bruce  against, 
granting  a  new  trial.     The  plaintiffs  appealed  to 
the  House  of  Lords.     The  case  was  heard  by  three 
of  the  Law  Lords.     The  Lord    Chancellor  (Lord 
Cranworth)  and  Lord  Wensleydale  were  of  opinion 
that   a  third  trial  was  desirable ;   Lord  Chelmsford 
was    of  the    contrary   opinion.      Accordingly,    the 
application   for   a  new  trial  was  granted,  and  the 
trial  was  ordered  to  take  place  before  the  Lord  Chief 
Justice  of  England  (Sir  Alexander  Cockburn)  and 
a  special  jury  of  the  City  of  London.     The  case  was 
begun  on  theaand  of  February,  1864,  and  lasted  eight 
days.     It  resulted  in  a  verdict — not  afterwards  dis- 
turbed, although  a  motion  was  again  made  for  a  new 
trial — for  the  defendants. 

The  testator,  George  Nuttall,  lived  and  died  a 
bachelor  at  Matlock,  and  was  possessed  of  real 
and  personal  estate  worth  in  the  aggregate  some- 
where about  ;f6o,ooo.     He   was  a  land  surveyor, 

(/)  Sir  John  Romilly. 
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and  had  been  in  good  practice,  and,  though  not  of 
scholarly  education,  was  very  intelligent,  widely 
self-instructed,  and  an  excellent  man  of  business. 
He  lived  a  somewhat  secluded  life,  and  had  no  near 
or  intimate  relations.  The  only  person  besides 
himself  who  lived  in  the  house  was  Catherine 
Marsden,  his  housekeeper.  Her  sister  was  the  wife 
of  John  Else,  who  as  the  person  chiefly  benefiting 
by  the  codicils  figures  largely  in  this  story.  Else 
also  lived  at  Matlock,  and  was  assistant  overseer 
and  county  court  bailiff  there.  He  was  in  a  great 
measure  brought  up  by  the  testator,  and  from  boy- 
hood had  been  employed  to  do  writing  and  copying 
for  him.  The  testator  had  two  styles  of  handwriting, 
a  free  and  running  hand,  like  that  of  an  edu- 
cated man,  and  a  more  formal  and  clerk-like  hand. 
Else's  writing  so  closely  resembled  Mr,  Nuttall's 
more  formal  hand  that  persons  who  were  in  the 
habit  of  corresponding  upon  business  matters  with 
Mr.  Nuttall  were  often  unable  to  tell  whether  he  or 
Else  had  written  the  body  of  a  letter. 

The  testator  died  on  the  7th  of  March,  1856.  His 
will  had  been  drafted  by  his  attorney,  Mr.  Newbold, 
and  had  been  copied  out  by  his  own  hand  in  dupli- 
cate. Immediately  after  his  death,  one  of  these  holo- 
graph copies  was  found  in  a  cupboard  in  his  room. 
It  was  dated  15th  September,  1854,  andunder  itjohn 
Nuttall,  a  distant  cousin  of  the  testator,  took  the 
bulk  of  the  real  estate,  and  was  residuary  legatee  of 
the  personalty.  Amongst  many  gifts  was  one  to 
Catherine  Marsden  of  the  house  for  life,  of  the 
furniture,  and  of  ;f  200  a  year.  To  Else  was  left 
tithe  property,  which,  after  making  allowance  for 
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certain  charges,  amounted  to  about  ;f  140  a  year.  On 
the  day  of  the  funeral  a  further  search  was  made  in 
the  cupboard,  whereupon  a  second  holograph  copy 
of  the  will  was  found  in  a  packet  sealed  and  marked 
"  This  is  my  rigt  {sic)  will."  This  duplicate  bore  the 
same  date  as  the  will  first  found,  and  was  similar  to 
it  in  every  particular,  except  that  the  duplicate  had 
an  interlineation  by  which  Else  was  to  have  a  charge 
of  ;f  100  per  annum,  and  Catherine  Marsden  a 
charge  of  ;,r5o  per  annum,  upon  some  property 
given  to  another  legatee.  This  interlineation  was 
the  first  of  the  imputed  forgeries,  and  became  a 
very  important  factor  in  the  case.  It  was,  however, 
inoperative  in  itself,  inasmuch  as  it  was  not  initialled 
by  the  attesting  witnesses  nor  noticed  in  the  attesta- 
tion clause. 

In  April,  1856,  Mr.  Newbold  asked  John  Else  for 
a  voucher  for  some  account  which  had  been  paid. 
A  mass  of  the  testator's  papers  had  been  conveyed  to 
Else's  house  ;  amongst  them,  search  being  made 
for  the  voucher,  Else  asserted  that  he  found 
the  first  codicil  dated  the  27th  of  October,  1855. 
It  was  gummed  up  in  an  envelope  which  contained, 
besides  the  codicil,  an  epitome,  upon  half  a  sheet  of 
note-paper,  of  the  will  and  first  codicil.  The  epitome, 
so  far  as  it  related  to  the  will,  was  undoubtedly 
genuine.  So  also  was  an  erasure  of  a  devise  to  S.H. 
(Sarah  Holmes),  who  had  died  in  February,  1855. 
The  rest,  relating  to  the  first  codicil,  was  alleged  to 
be  a  forgery.  The  effect  of  this  codicil  was  to 
revoke  a  devise  in  the  will,  and  to  give  property 
worth  about  ;f  550  a  year  to  Else,  subject  to  four 
annuities  of  ^f  20  each  to  four  brothers  of  Catherine 


458     FORCE  OF  CIRCUMSTANTIAL  EVIDENCE.    [cH.  VIII. 

Marsden.  An  annuity  of  £^o  a  year  was  given  to 
Mr.  Newbold ;  there  was  also  a  devise  to  a  son  of 
Mr.  Newbold  of  the  property  which  under  the  will 
was  left  to  Sarah  Holmes,  and  further  dispositions 
in  favour  of  Catherine  Marsden. 

Eight  months  afterwards,  on  the  i6th  of 
December,  1856,  Else  professed  to  have  found 
another  codicil,  dated  the  6th  of  January,  1856.  He 
had  been  appointed  to  succeed  Mr.  Nuttall  as  sur- 
veyor of  highways  ;  a  question  arose  as  to  the  price 
of  teamwork.  The  book  containing  this  information 
was  alleged  to  be  at  Mr.  Newbold's  office,  and  Mr. 
Newbold  told  Else  to  search  amongst  a  number  of 
Mr.  Nuttall's  papers  which  were  there.  Else  found 
the  book,  as  was  stated,  in  the  presence  of  Mr. 
Newbold  and  his  son.  In  it  was  pinned  the  second 
codicil.  Roughly  speaking,  the  first  codicil  diverted 
from  the  original  dispositions  about  one  third  of  Mr. 
George  Nuttall's  property,  and  the  second  codicil 
disposed  of  about  another  third — (except  for  some 
small  annuities,  including  one  of  ;^20  to  the  son  of 
Job  Knowles,  one  of  the  attesting  witnesses) — in 
favour  of  Else  and  the  Marsdens. 

The  circumstances  under  which  the  third  codicil 
was  found  on  the  gth  of  October,  1857,  were  even 
more  startling.  It  was  discovered  in  a  hayloft, 
which,  it  was  suggested,  the  testator  had  used  as  a 
secret  room.  Else's  account  was  that  he  desired  to 
have  the  place  cleaned  ;  that  he  took  a  boy  with  him 
and  told  him  to  clean  the  window;  that  the  boy  asked 
him  (Else)  to  open  the  window  ;  that  he  took  hold  of 
the  window-board  to  help  himself  up,  when  it  came 
out ;  that  he  was  about  to  replace  it  when  the  boy 


SECT.  III.]  CASES    IN    ILLUSTRATION.  459 

exclaimed  "  What's  that  ?  "  Whereupon  he  looked 
and  found  a  hole  inside  the  wall  containing  a  jar. 
In  the  jar  were  a  canvas  bag  and  a  paper.  In  the 
canvas  bag  were  twenty  sovereigns  ;  the  paper  was 
the  third  codicil  dated  the  12th  of  January,  1856, 
six  days  later  than  the  date  of  the  second  codicil. 
As  to  its  dispositions,  it  is  only  necessary  to  say 
that  the  net  result  of  the  three  codicils,  so  far  as  the 
interest  of  John  Nuttall  and  his  children  was  con- 
cerned, was  to  reduce  the  large  property  left  to  him 
to  about  the  value  of  £210  a  year,  and,  so  far  as 
Else  was  concerned,  to  increase  his  interest  of  ;f  140 
a  year  under  the  will  to  about  ;f  1,200  a  year  under 
both  will  and  codicils. 

John  Nuttall,  the  original  devisee,  died  about  six 
weeks  after  the  testator.  He  died  of  consumption, 
and  was  either  dead  or  moribund  when  the  first 
codicil  came  to  light.  He  was  a  stonemason  by 
trade.  His  children  were  very  young,  and  he  ap- 
pointed as  executors  and  trustees  of  his  will  two 
friends  and  fellow  workmen,  Jackson  and  Shaw. 
They  were  at  the  times  when  the  first  and  second 
codicils  were  put  forward  unable  to  afford  litigation. 
When,  however,  the  third  codicil  turned  up,  they, 
greatly  to  their  credit,  determined  at  all  hazards  to 
dispute  the  codicils.  It  is  interesting  to  be  able  to 
add  that  before  the  long  litigation  came  to  an  end 
they  were  in  business  on  their  own  accounts,  and 
one  of  them  ultimately  became  contractor  for  some 
of  the  largest  works,  public  and  other,  carried  out 
in  his  day. 

The  first  codicil  purported  to  be  witnessed  by 
two  labourers  in  the  testator's  employment :  they 
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proved  unsatisfactory  witnesses,  and  had  to  be 
examined  adversely  by  the  plaintiffs  who  sought 
to  establish  the  codicil.  They  contradicted  one 
another  and  themselves,  and  prevaricated  to  the 
last  extent.  There  can  be  little  doubt  that  they 
had  been  called  in  by  the  testator  to  witness  some- 
thing, probably  a  codicil  (g)  ;  and  the  suggestion 
made  was  that  that  codicil  was  found  by  Else,  and 
suppressed  by  him,  and  that  the  attesting  witnesses 
to  the  first  codicil  had  really  witnessed  a  codicil 
executed  by  the  testator,  which  they  knew  to  be 
different  from  the  one  to  which  they  were  asked  to 
swear  as  being  the  testator's.  The  second  and 
third  codicils  were  both  attested  by  Job  Knowles, 
a  farmer  and  neighbour  of  the  testator,  and  John 
Adams,  an  elderly  surgeon  in  the  neighbourhood. 
Both  these  witnesses  said  they  were  at  the 
testator's  house  and  signed  as  witnesses  on  the 
6th  and  12th  of  January,  1856,  respectively. 
Catherine  Marsden  was  not  called  as  a  witness,  a 
fact  which  caused  much  comment ;  Else  appeared 
and  swore  to  finding  the  codicils,  and  a  few  other 
witnesses  were  called  as  to  various  circumstances, 

(g)  In  the  epitome,  "  S.  H."  had  been  crossed  out,  no  doubt  after  the 
death  of  Sarah  Holmes.  The  preceding  entry  in  the  epitome  was 
"  Hardwich  and  Twitch  Nook  to  M.  T."  These  properties  were  in 
the  will  left  to  Maria  Travis.  The  entry  next  to  this  was  "  Brockhurst, 
S.  H."  At  some  time  brackets  had  been  put  both  to  the  right  and  to 
the  left  of  these  two  entries,  and  it  is  a  curious  circumstance  that 
certain  blottings  of  both  the  two  diagonal  lines  which  erased  "  S.  H." 
and  the  brackets  made  it  certain  that  both  the  erasure  and  the 
brackets  were  written  at  once,  and  the  paper  folded  over  before  the 
ink  was  quite  dry.  The  inference  was  irresistible  that  after  Sarah 
Holmes's  death  there  had  been  a  codicil  by  which  Brockhurst  was 
added  to  the  devise  already  made  to  Maria  Travis. 
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including  a  bank  clerk  who  declared  that  the 
signatures  were  genuine,  and  that  he  would  have 
paid  cheques  so  signed  by  the  testator. 

The  defendants'  case  involved,  as  the  Lord  Chief 
Justice  remarked,  charges  of  conspiracy  to  commit 
fraud,  forgery,  and  perjury.  Stress  was  of  course 
laid  on  the  extraordinary  character  of  the  circum- 
stances under  which  the  codicils  were  produced, 
their  appearance  at  intervals,  each  in  the  order  of 
date,  and  their  uniform  tenor  in  favour  of  Else  and 
the  Marsdens.  These  incidents,  as  the  Lord  Chief 
Justice  subsequently  pointed  out  to  the  jury,  strange 
as  they  might  be,  were  not  impossible  and  might 
be  accepted  if  the  jury  were  satisfied  by  the  rest 
of  the  evidence  that  the  codicils  themselves  were 
genuine.  The  real  strength  of  the  defendants'  case 
lay  in  the  documents  themselves  and  the  con- 
clusions to  be  gathered  from  their  contents.  This 
part  of  the  case  was  worked  up  with  minute  care, 
and  the  details  are  instructive  in  showing  the  steps 
by  which  circumstantial  proof  becomes  irresistible. 

The  will  and  codicils  were  obviously  in  different 
styles  of  writing;  but  the  testator  wrote  in  two 
styles,  and  the  codicils,  as  well  as  the  interlineation 
in  the  will,  were  alleged  to  be  in  his  more  formal 
style,  which  resembled  John  Else's  writing.  Hence 
it  became  necessary  to  examine  the  genuine  and 
disputed  documents  for  further  distinctions,  and  to 
compare  them  with  undisputed  writings  of  the 
testator  and  John  Else. 

There  were  mistakes  in  spelling  in  both  the  will 
and  the  codicils.  In  the  will,  which  was  as  long 
as  the  three  codicils  taken  together,  appeared  three 
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words  misspelt,  viz.,  "surgion,"  "debth,"  "oweing," 
and  in  some  fifty  or  sixty  letters  and  other  undis- 
puted writings  of  the  testator  (some  of  great  length, 
and  all  obtained  and  put  in  without  any  selection) 
"  chage "  (for  charge),  "stile"  for  "style," 
"  rabbitts,"  "  untill,"  "  strengh,"  "  seperate," 
"  exhempt,"  and  perhaps  some  others  ;  but  those 
here  given  were  the  most  striking.  The  codicils 
contained  many  more  blunders,  and  of  a  much 
grosser  and  more  ignorant  kind ;  for  example, 
"  executers,"  "conferm,"  "hears"  (heirs),  "  con- 
tiguaes"  (contiguous),  "  annexd,"  all  of  which  were 
spelt  correctly  in  the  will.  Great  emphasis  was 
laid  upon  two  mistakes  which  appeared  in  the 
codicils  in  respect  of  words  which  were  spelt  cor- 
rectly in  the  will.  These  were  "  doughter  "  for 
"daughter,"  which  the  testator  always  spelt 
correctly,  but  which,  from  a  comparison  with  very 
many  of  his  writings,  it  was  shown  that  Else 
always  spelt  with  an  "  o,"  except  upon  one  single 
occasion  when  he  wrote  "  dughter  "  (h),  and  "  tith 
commuation  " — for  "tithe  commutation."  Some 
twenty-eight  letters  were  produced  written  by  the 
testator  to  the  Tithe  Commutation  Commissioners, 
in  which  the  expression  was  never  incorrectly  spelt. 
Many  gross  mistakes  in  spelling  were  adduced 
from  other  documents  in  Else's  handwriting — such 
blunders  as  "  pursons,"  "  shuld,"  "  gitting," 
"usuel,"  and  so  forth,  of  a  different  character  from 

(/i)  "  Doughter  "  is  a  phonetic  misspelling,  corresponding  with  a 
pronunciation  of  the  word  common  in  that  part  of  the  country.  Else 
was  accustomed  to  serve  county  court  processes,  and  many  county 
court  documents  were  produced,  indorsed  by  him  with  memoranda  of 
service  "  by  leaving  a  copy  with  his  doughter." 
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most  of  the  testator's  mistakes,  which  were  often 
mere  shps  of  a  rapid  penman,  or  archaisms,  as 
"oweing,"  "  untill,"  and  "  musick." 

Else  very  frequently  put  a  strong  comma  after 
the  signature  of  his  own  name  ;  Mr.  Nuttall 
occasionally  put  a  light  full  stop  after  his  signature, 
but  never  a  comma  ;  the  signatures  to  the  three 
codicils  had  a  strong  comma  after  "  George 
Nuttall."  In  respect  of  handwriting,  perhaps  the 
most  cogent  proof  of  all  was  discovered  in  the 
crossing  of  the  '*  t  "  in  the  simple  word  **  to,"  when 
standing  by  itself.  In  the  will  the  "  t "  was  un- 
crossed fifty-one  times,  whole-crossed  (i)  five  times, 
but  half-crossed  never ;  so  in  fifty  of  the  testator's 
letters  the  "t"  was  uncrossed  one  hundred  and 
thirty-one  times,  whole-crossed  fourteen  times,  but, 
again,  never  half-crossed.  In  fact,  throughout  a 
very  large  quantity  of  undisputed  writings  of  the 
testator  only  two  half-crossed  "  t's "  in  the  word 
**  to "  were  discovered,  and  they  were  in  two 
instances  in  which  the  writing  was  of  the  stiffest 
and  most  formal  kind — one   of  them  occurring  in 

the   phrase    "  Schedule   to   the "  ;    the   words 

being  almost  a  kind  of  print.  On  the  other  hand, 
a  great  number  of  Else's  writings  showed  that 
half-crossing  the  "  t"  in  "to  "  was  his  habit.  In 
one  document  of  Else's — a  will  which  he  had 
written  for  one  Luke  Wilson — twenty-six  out  of 
twenty-eight  "  t's "  in  the  word  "  to "  were  half- 
crossed,  and  in  another  fifteen  out  of  sixteen.  In 
the  interlineation  of  the  will  "to  "  occurred  three 

(/)  The  crossing  stroke  extending  both  right  and  left  of  the  down 
stroke. 
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times,  and   each  time  the  "  t  "  was  half-crossed  ; 
and  in  the  three  codicils  there  were  sixteen  half- 
crossed  "t's,"  twelve  uncrossed,   and  thirty-three 
whole-crossed.      The    epitome    of    the    will    and 
the   first   codicil    presented   so   small   a   field   for 
criticism  of  handwriting  that  it  had  always  been  a 
difficulty  in  the  way  of  the   defendants.      The   dis- 
puted portions  were  far  more  like  the  running  hand 
of  the   undisputed   part,    and    presented   a   closer 
general   resemblance   to   the    handwriting    of  the 
testator     than     any     other    of    the    incriminated 
documents.      It  had,  therefore,  been  greatly  relied 
upon  by  the  plaintiffs,   and   it  had   this    cardinal 
importance :  that,  if  the  whole  of  it  were  genuine, 
it   followed   almost   for  a  certainty  that  the  first 
codicil,   with    all    its    solecisms    and   mistakes    in 
spelling,  was  genuine.     If  so,  a  great  difficulty  was 
removed  from  the  acceptance   of  the  second  and 
third.     The  fact  that  the  crossing  of  the  "t"  in  the 
preposition  "  to  "  was  really  a  key  to  the  two  hand- 
writings was  discovered  between  the  second  and 
third  trials.     The  epitome  contained  fourteen  "  t's" 
relating   to    the   will ;    of  these,   one   was   whole- 
crossed,    and    thirteen   uncrossed.       It    was    Mr. 
Nuttall's  prevailing  habit   to   leave   the    "  t "    (in 
"to")  uncrossed.      The  disputed  portions   of  the 
epitome  contained  the  word  "  to  "  seven  times.     In 
every  instance  the  "  t  "  was  half-crossed,  and  the 
half-page  of  note-paper,  which  had  been  more  or 
less   of    a    stumbling-block    in    the    way    of   the 
defendants,  became  one  of  their  strongest  pieces 
of  evidence.     Indeed,  when  carefully  considered  it 
is  of  irresistible  force — it  is  one  of  those   circum- 
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stances  "  which  never  lie."  The  Lord  Chief 
Justice  said,  in  the  course  of  his  summing  up,  that 
the  habit  of  crossing  a  "  t  "  in  "  to  "  in  a  particular 
way  might  at  first  sight  appear  to  be  a  small 
matter ;  but  that  in  a  case  which  was  full  of 
wonders,  this  was,  perhaps,  the  most  remarkable 
as  well  as  the  most  convincing  incident. 

(6.)  A  curiously  similar  instance,  in  which  a  single 
stroke  was  again  decisive  as  to  the  genuineness 
of  disputed  documents,  occurred  in  the  case  of 
Howe  V.  Burckhardt  and  another,  which  was  tried 
before  Mr.  Justice  Wills  at  the  Middlesex  Sittings 
n  February,  i8gi. 

The  plaintiff  Howe  brought  an  action  against  the 
executors  of  a  Mr.  Ashton  on  a  cheque  for  £i,Z7Si 
which  he  alleged  that  the  testator  had  given  to  him 
three  or  four  days  before  his  death.  The  body  of 
the  cheque  was  admittedly  written  by  the  plaintiff, 
but,  as  he  alleged,  at  the  request  of  the  testator.  In 
order  to  show  how  the  sum  of  £i,37S  ^^^  arrived 
at,  Howe  produced  a  memorandum,  which  he  alleged 
the  testator  had  written,  containing  a  number  of 
figures.  There  happened  to  be  amongst  these 
figures  several  sevens.  Mr.  Ashton  was  a  compara- 
tively well-educated  man,  who  wrote  with  the  free 
pen  of  a  rapid  writer.  Howe  had  been  originally 
a  railway  porter,  who  had  raised  himself  somewhat 
in  the  world,  and  was  then  carrying  on  a  small 
business.  He  wrote  the  laboured  hand  of  an 
uneducated  man.  Many  hundreds  of  sevens  written 
severally  by  Ashton  and  by  Howe  were  produced. 
They  were  found  in  account  books,  upon  paying-in 

C.E.  H  H 
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slips,  in  letters,  and  many  other  documents. 
Ashton  always  made  his  seven  by  one  continuous 
action  of  the  pen  ;  Howe  always  by  two,  invariably 
making  at  the  beginning  of  his  figure  a  heavy 
vertical  bar  which  crossed  the  short  horizontal  stroke 
at  the  top  of  the  seven — thus  :  Ashton's  figure  7  ; 
Howe's  '7  or  *7  or  f.  In  no  instance  could  any 
deviation  from  this  law  be  discovered.  The  cheque 
sued  upon  contained  two  sevens,  and  the  memo- 
randum showing  how  the  ;^i,375  was  arrived  at 
several  more,  all  made  in  Howe's  fashion.  Some 
other  documents  were  in  dispute,  as  to  which  the 
same  observation  applied. 

Another  notable  and  interesting  fact  in  the  same 
case,  which  bore  directly  upon  the  genuineness  of 
the  cheque,  was  that  the  cheque  was  signed  "  B. 
Ashton."  Mr.  Ashton  was  in  the  habit  of  signing 
his  letters  in  that  way,  but  his  cheques  were  always 
signed  "  Benj.  Ashton  "  :  and  a  letter  was  produced 
upon  the  trial  which  was  admitted  to  have  been  in 
the  possession  of  the  plaintiff  shortly  after  the  death 
of  the  testator,  signed  ''  B.  Ashton,"  and  bearing  so 
striking  a  resemblance  to  the  signature  on  the  cheque 
that  it  was  alleged  by  the  defendants  to  have  been 
the  original  from  which  the  forged  signature  hadbeen 
traced.  Mr.  Ashton's  bankers  produced  more  than 
870  of  his  cheques,  extending  over  five  years,  in- 
cluding several  signed  within  a  very  few  days  of 
his  death,  none  of  which  were  signed"  B.  Ashton." 
Howe  was  unaware  of  this  fact.  The  case  was  a 
complicated  one,  and  involved  a  series  of  inventions 
by  the  plaintiff  of  the  most  ingenious  and  audacious 
kind,  the  exposure  of  which  required  twelve  days  of 


SECT.  III.]  CASES    IN    ILLUSTRATION.  467 

patient  Investigation  (k).  Howe  was  afterwards 
tried  at  the  Old  Bailey,  before  Mr.  Justice  Charles, 
for  forgery,  and  convicted. 

(7.)  A  remarkable  case,  illustrating  how  one  small 
clue  or  fact  may  lead  not  only  to  the  identification 
of  the  culprit,  but  to  the  detection  of  his  motive  and 
to  the  complete  circumstantial  proofs  of  his  crime, 
was  tried  before  the  Lord  Chief  Justice  of  England 
at  the  Central  Criminal  Court  in  February,  igoi. 
The  crime  was  committed  in  Norfolk,  but  the  pro- 
ceedings were  removed  under  the  provisions  of  ig 
&  20  Vict.  c.  i6(/). 

At  about  six  o'clock  on  the  morning  of  Sunday, 
the  23rd  of  September,  igoo,  the  body  of  a  woman 
was  found  on  the  south  beach  at  Yarmouth.  She 
was  lying  on  her  back,  her  hands  by  her  side,  and 
her  hair  loose  upon  her  shoulders  ;  there  were 
scratches  and  abrasions  on  her  face,  and  a  mohair 
bootlace  was  tied  so  tightly  round  her  neck  that  the 
flesh  was  doubled  over  it.  Death  was  due  to 
strangulation,  and  having  regard  to  the  tightness 
with  which  the  lace  was  tied  and  the  way  it  was 
knotted,  there  was  no  doubt  whatever  that  the 
woman  had  been  murdered.  She  had  rings  on 
her  fingers  ;  but  there  was  no  clue  to  her  identity 
except  a  laundry  mark,  5gg,  on  some  of  her  linen. 
She  was  a  stranger  to  Yarmouth,  having  come 
there  with  her  baby  on  the  15th  of  September,  and 
had  been  lodging  since  that  date  with  some  people 

{k)  See  also  p.  242,  supra,  where  another  fraudulent  device  in  this 
case  is  related. 

(/)  Commonly  known  as  "  Palmer's  Act." 

H  H  2 
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named  Rudrum.  Nothing  was  known  of  her  except 
that  she  went  by  the  name  of  Mrs.  Hood,  owing  to 
the  fact  that  she  had  received  a  letter  on  Friday 
evening  (21st  September)  addressed  in  that  name. 
It  bore  the  Woolwich  post-mark.  A  few  days 
before  her  death  she  had  been  photographed  on  the 
shore,  and  the  photograph  was  found  in  her  room — 
it  showed  that  she  was  wearing  a  long  chain  ;  and 
it  was  proved  that  she  was  wearing  a  long  gold 
chain  and  a  silver  watch  when  she  went  out  on  the 
evening  of  Saturday  (22nd  September) .  The  watch 
and  chain  were  not  on  the  body,  and  no  trace  of  them 
could  be  found.  She  was  last  seen  alive  by  Mrs. 
Rudrum  on  that  Saturday  evening,  between  eight 
and  nine  o'clock,  waiting  near  the  Town  Hall,  and 
obviously  expecting  to  meet  some  one — Mrs.  Rudrum 
having  stopped  and  conversed  with  her  for  a  short 
time.  This  was  all  that  could  be  discovered  about 
the  deceased  woman  at  that  time,  and  towards  the 
end  of  October  the  coroner's  jury  were  forced  to 
find  a  verdict  of  murder  of  a  woman  unknown  by  a 
man  unknown. 

Ultimately  it  was  discovered  that  the  number  599 
was  the  laundry  mark  of  linen  coming  from  a  house 
at  Bexley  Heath,  in  which  a  woman  named  Bennett 
had  been  living  with  a  baby.  She  proved  to  be 
the  woman  in  the  photograph.  This  led  to  the 
arrest,  on  the  6th  of  November,  of  the  prisoner 
Herbert  John  Bennett,  who  was  her  husband.  He 
was  then  living  at  Woolwich,  and  was  employed  as 
a  labourer  at  the  Arsenal.  In  the  room  in  which 
he  lodged  was  found  a  long  gold  chain  and  silver 
watch,  and   these  were   ideatifi^d   at   th^e  txi.al   as, 
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having  belonged  to  his  wife,  and  as  having  been 
worn  by  her  on  the  night  of  Saturday,  the  22nd  of 
September.  On  his  arrest  the  prisoner  said  he  had 
never  been  to  Yarmouth  ;  but  the  following  facts 
were  proved  which  revealed  his  previous  history 
and  his  movements  at  the  date  of  the  murder.  The 
prisoner  made  the  acquaintance  of  the  deceased  by 
taking  music  lessons  of  her  ;  they  were  married  in 
July,  1897,  ^"^  ^hey  lived  with  the  deceased's  grand- 
mother until  her  death  in  April,  1898.  Their  baby 
was  born  in  October,  1898.  In  March,  1900,  they 
went  to  South  Africa  and  back,  having  booked 
passages  in  the  name  of  Mr.  and  Mrs.  Hood. 
Returning  in  May  of  the  same  year,  they  took 
rooms  at  Plumstead,  where  they  lived  together  un- 
happily, the  prisoner  threatening  his  wife's  life,  and 
saying  that  he  wished  she  were  dead.  From  June 
the  prisoner  was  leading  a  double  life.  He  took  a 
room  at  Woolwich,  where  he  was  employed  for 
some  time  as  a  grocer's  assistant,  and  passed  as  a 
single  man  ;  the  deceased  took  a  house  at  Bexley 
Heath  and  lived  there,  being  occasionally  visited  by 
the  prisoner.  About  this  time  he  was  introduced, 
through  a  fellow  lodger  at  Woolwich,  to  a  girl  named 
Alice  Meadows,  and  paid  her  a  great  deal  of  atten- 
tion. They  arranged  to  go  to  Yarmouth  together 
for  the  Bank  Holiday,  and  on  the  30th  of  July  the 
prisoner  wrote  to  Mrs.  Rudrum  for  lodgings,  but 
received  an  answer  that  her  lodgings  were  engaged 
for  Bank  Holiday.  The  letter  to  Mrs.  Rudrum 
was  in  the  same  handwriting  and  was  written  upon 
the  same  kind  of  blue  paper  as  the  letter  already 
mentioned  as  addressed  to  Mrs.  Hood,  and  received 
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by  the  deceased  woman  on  Friday,  the  21st  of 
September.  The  prisoner  and  AHce  Meadows,  how- 
ever, went  to  Yarmouth,  and  stayed  at  the  Crown 
and  Anchor  Hotel.  At  the  end  of  August  they 
went  for  a  fortnight  to  Ireland.  The  prisoner  spent 
money  freely,  and  upon  his  return  was  engaged  to 
Alice  Meadows,  and  gave  her  a  ring.  They  were 
to  be  married  the  following  June. 

On  Friday,  the  14th  of  September,  the  prisoner 
visited  his  wife  and  child  at  Bexley  Heath.  Pre- 
parations were  at  once  made  by  the  wife  for  leaving 
the  house.  The  same  evening  the  prisoner  saw 
Alice  Meadows  in  Bayswater  and  told  her  that  he 
could  not  see  her  the  following  day  as  he  had  to  go 
to  Gravesend  on  account  of  the  illness  of  his  grand- 
father. The  following  day  (the  15th)  he  did  not 
work  at  the  Arsenal.  The  wife  arrived  at  her 
lodgings  in  Yarmouth  at  about  nine  o'clock  in  the 
evening  of  the  15th.  She  stayed  only  long  enough 
to  put  the  child  to  bed,  and  then  went  out,  not 
returning  till  nearly  midnight.  The  prisoner  arrived 
at  the  Crown  and  Anchor  some  time  after  eleven 
o'clock  on  the  same  evening,  slept  there,  and  went 
up  to  London  by  the  first  train  in  the  morning  at 
7.20.  He  reached  London  about  11.30,  and  at  12.0 
noon  was  at  the  house  of  Alice  Meadows's  mother, 
in  Stepney.  The  following  Thursday  he  again  told 
Alice  Meadows  that  he  could  not  see  heron  Sunday 
because  he  intended  to  go  to  Gravesend  to  see  his 
grandfather.  On  Saturday  (22nd)  at  about  3.0  p.m. 
he  spoke  to  his  landlady  at  Woolwich  as  if  he  were 
going  away  by  train  ;  he  had  a  time-table  in  his 
hand.      At   about    10. o    that   evening — after   Mrs. 
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Rudrum  had  spoken  to  the  deceased  waiting  out- 
side the  Town  Hall — she  and  the  prisoner  were 
seen  in  a  public-house  on  the  quay  at  Yarmouth. 
At  ii.o  two  people  on  the  beach  saw  a  man  and  a 
woman  seat  or  lay  themselves  on  the  sand,  and  soon 
after  heard  cries  of  "  Mercy !  mercy !  "  and  groans, 
and  then  no  further  sound. 

At  about  midnight  the  prisoner  again  arrived  at 
the  Crown  and  Anchor,  hot  and  breathless,  and  said 
he  must  catch  the  early  morning  train  to  London. 
This  he  did,  and  went  straight  to  Hyde  Park,  where 
he  met  Alice  Meadows.  His  subsequent  conduct 
was  consistent  only  with  a  knowledge  that  his  wife 
was  dead.  He  urged  Alice  Meadows  to  marry  him 
at  once.  He  paid  the  house  agents  £^  to  get  rid 
of  the  house  his  wife  had  taken  at  Bexley  Heath. 
He  gave  Alice  Meadows  some  of  his  deceased  wife's 
property,  and  told  her  that  a  cousin  was  going  to 
South  Africa  with  his  wife  and  child,  and  that  he  had 
bought  their  furniture.  In  consequence,  on  the  17th 
of  October,  Alice  Meadows  gave  up  her  situation  in 
Bayswater,  and  a  residence  was  fixed  upon,  and  at 
the  prisoner's  arrest  the  marriage  was  imminent. 
After  a  trial  lasting  a  week  the  prisoner  was 
convicted,  and  afterwards  executed  (w). 

(8.)  John  Alexander  Dickman  was  tried  at  the 
Newcastle  Summer  Assizes,  1910,  before  Lord 
Coleridge,  J.,  for  the  murder  on  the  i8th  of  March 
of  John  Innes  Nisbet. 

{m)  Rex  V.  Bennett,  known  as  The  Yarmouth  Murder,  coram  Lord 
Alverstone,  L.C.J.,  C.C.C.,  Feb.  24th,  1901.  See  the  Times  Report, 
Feb.  25th,  et  seq. 
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On  Friday,  the  i8th  of  March,  a  train  left  New- 
castle for  Alnmouth  at  10.27  ^-^v  calling  at  a  number 
of  stations  on  the  way,  and  notably  at  Stannington, 
Morpeth,  and  Widdrington.  On  the  arrival  of  the 
train  at  Alnmouth  the  body  of  a  man  was  found 
in  one  of  the  compartments,  blood  still  pouring 
from  one  or  more  of  five  bullet  wounds  in  his 
head,  one  of  which  must  have  stunned  him,  whilst 
another  must  have  been  instantly  fatal. 

It  was  soon  ascertained  that  he  was  one 
Nisbet,  a  clerk  in  the  employment  of  the  owners 
of  Stobswood  Colliery,  near  Widdrington,  fifteen 
miles  and  four  stations  short  of  Alnmouth.  Nisbet 
was  accustomed  to  go  every  alternate  Friday  from 
the  office  in  Newcastle  to  the  colliery,  taking  with 
him  the  money  for  the  fortnight's  wages  and  the 
office  papers  relating  to  the  remittance.  On  this 
occasion  he  had  started  with  £'^^0  gs.  6d.  in  gold, 
silver,  and  copper,  which  he  carried  in  a  black  bag, 
about  nine  inches  long,  locked. 

The  matter  was  in  the  hands  of  the  county 
police.  They  had  information  that  a  man  named 
Dickman  had  travelled  by  the  same  train,  and  they 
requested  the  city  police  to  make  inquiries  about 
him.  Dickman,  it  ultimately  turned  out,  had  been 
from  1903  to  igo6  secretary  to  a  syndicate  which 
owned  a  colliery  near  Morpeth.  In  igo6  it  was 
sold.  Dickman  negotiated  the  sale  and  got  a 
commission  which  he  put  at  from  /*5oo  to  ;f55o. 
After  that,  he  had  no  regular  employment,  but 
attended  races  as  a  betting  man.  He  knew  Nisbet 
by  sight,  and  if  he  met  him  passed  the  time  of  day 
with  him.     He  was  familiar  with  the  local  practice 
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of  paying  colliery  wages  on  alternate  Fridays  by 
means  of  money  sent  from  the  office  of  the  colliery 
in  a  bag  carried  by  a  clerk. 

A  detective  inspector  of  the  city  police  called 
upon  Dickman  on  Monday,  the  21st  of  March,  told 
him  who  he  was  and  that  the  county  police  had 
information  that  he  had  been  seen  in  the  company 
of  Nisbet  on  Friday  morning  and  that  he  had 
learned  that  Dickman  was  an  acquaintance  of 
his,  and  asked  if  he  could  throw  any  light  upon 
the  matter.  Dickman  replied  that  he  had  known 
Nisbet  for  many  years  and  saw  him  that  morning, 
that  he  had  booked  at  the  same  window  with  him 
and  travelled  by  the  same  train,  but  had  never 
seen  him  after  the  train  started.  At  the  inspector's 
request  Dickman  went  to  the  police  office  and  gave 
a  statement  to  the  superintendent,  which  was  read 
over  to  him  and  signed  by  him.  He  said  that  he 
had  taken  a  return  ticket  for  Stannington,  and  had 
taken  his  seat  in  the  third-class  carriage  nearer  the 
hinder  than  the  front  end  of  the  train  ;  that  he 
had  passed  Stannington  Station  without  noticing 
it,  but  had  got  out  at  Morpeth  and  paid  2^d. 
on  the  excess  fare  ;  that  he  had  started  to  walk 
to  Stannington  to  see  a  Mr.  Hogg  at  Dovecot,  a 
colliery  near  to  Stannington  Station  ;  that  he  had 
been  taken  ill  with  diarrhoea  on  the  way  and  had 
to  return;  that  he  had  caught  the  1.40  train  to 
Newcastle  and  returned  home. 

This  account  being,  as  to  the  part  of  the  train 
in  which  he  had  travelled  and  in  some  other 
particulars,  in  conflict  with  the  information  the 
police  had  received,  he  was  detained. 
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Nisbet  had  travelled  in  the   carriage    next   the 
engine    and    in    the    last    compartment    of    that 
carriage.     The  evidence  that  Dickman  travelled  in 
the  same  compartment  was  singularly  conclusive. 
An  artist  named  Hepple,  who  had  known  Dickman 
for  twenty  years,  travelled  in  the  last  carriage  but 
one  in  the  train.     When  putting  some  parcels  in  the 
rack  he  had  observed  a  photograph  of  Brancepeth 
Castle  framed  above  the  seat.     There  was  in  that 
train  but  one  compartment  with  that  photograph. 
He  had  arrived  some  six  or  seven  minutes  before 
the  train  started,  and  having  taken  his  seat,  had 
alighted,  and  until  the  train  was  on  the  point  of 
starting  had  walked  three  paces  forward  from  the 
door   and   then   turned   round   and   walked    three 
paces  to  the  rear  of  the  door.     The  platform  is 
a    broad    one,    and    whilst    he   was    so   occupied 
Dickman    and    another    man   whom    he    did   not 
know  passed  him  on  his  right  hand  at  a  distance 
of  about  six  yards,  walking  up  the  platform  in  the 
direction  of  the  engine.     He  did  not  hear  anything 
said,  but  described  them  as  looking  towards  one 
another   as   if  in    conversation.      On   one   of  his 
walks  forward  he  saw  them  at  the  door  of  one  ot 
the  compartments  of  the  carriage  next  the  engine. 
One  of  them  had  his  hand  upon  the  door.     Hepple 
turned   round,  walked  his  six  or   seven   paces   in 
the  other  direction,  and  then  turned  again.     Both 
had    disappeared.     There   was   only  one   carriage 
between   the    carriage  in   which   he  travelled   and 
the    compartment   in  which    Nisbet  travelled  and 
in  which  his  dead  body  was  found.     In  order  to 
test  Hepple's  recollection,  the  train  was  made  up 
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exactly  as  it  was  on  the  i8th  of  March.  Hepple 
was  put  to  stand  by  the  compartment  which  had 
the  picture  of  Brancepeth  Castle,  and  two  men 
were  set  to  walk  up  the  platform  towards  the 
engine.  Hepple  put  up  his  hand  when  they 
arrived  where  he  had  last  seen  Dickman  and  his 
companion.  When  he  put  up  his  hand,  the  men 
were  exactly  opposite  the  door  of  Nisbet's 
compartment. 

In  the  next  compartment  (near  the  engine)  two 
men  had  travelled,  Hall  and  Spink,  clerks,  each 
with  a  bag  of  money,  sent  to  two  collieries  near 
Stannington,  with  the  fortnightly  wages.  Hall 
had  posted  himself  at  the  open  window  and  leaned 
out  of  it.  Just  before  the  train  started  he  saw  two 
men  coming  towards  him,  both  of  whom  got  into 
the  compartment  in  front  of  him.  One  was  a 
stranger  to  him,  bearing  at  all  events  some  resem- 
blance to  Dickman,  and  the  other  was  Nisbet, 
whom  he  knew  perfectly  well. 

The  first  station  out  of  Newcastle  is  Heaton. 
It  is  near  Nisbet's  home,  and  Mrs.  Nisbet  was  in 
the  habit  of  coming  to  the  station  and  exchanging 
a  few  words  with  her  husband.  She  saw  and  spoke 
to  him  and  noticed  that  there  was  only  one  other 
person,  a  man,  in  the  compartment.  He  was 
sitting  against  the  window  on  the  further  side, 
and  she  could  see  his  profile  but  not  his  full  face. 
At  Stannington,  Hall  and  Spink  got  out.  Hall 
nodded  to  Nisbet,  who  returned  the  salute.  There 
was  one  other  man  and  one  man  only  in  the  com- 
partment— on  the  further  side,  and  not  very  clearly 
visible.     Between  Stannington  and  Morpeth  there 
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is  a  run  of  six  minutes.  At  Morpeth  a  platelayer 
named  Grant  got  into  the  compartment  nearest  the 
engine  of  the  second  carriage  in  the  train.  He  had 
to  pass  the  engine  and  the  first  carriage  to  get  to 
the  compartment  he  entered.  There  were  three 
compartments  behind  the  guard's  van  in  the  first 
carriage.  In  the  first  he  noticed  persons  seated, 
one  of  whom  was  called  as  a  witness  at  the  trial. 
He  looked  through  the  windows  of  the  other  two 
compartments  and  saw  no  one  in  either  of  them. 
It  was  obvious,  therefore,  that  Nisbet  had  been 
disposed  of  between  Stannington  and  Morpeth, 
and  that  the  murderer  had  then  left  the  train. 
More  than  one  witness  looked  through  the  window 
of  the  compartment  in  question  at  different  stations 
between  Morpeth  and  Alnmouth,  but  saw  no  one 
in  the  compartment. 

Dickman  himself  asserted  that  he  remained  up 
to  Morpeth  in  the  same  compartment  in  which  he 
started  from  Newcastle,  and  which  he  alleged 
to  have  been  in  the  rear  of  the  train,  and  therefore 
if  Hepple  and  Hall  were  not  dreaming  it  was  not 
possible  to  doubt  that  Dickman  was  the  man 
seen  in  the  same  compartment  with  Nisbet  at 
Stannington,  and,  if  so,  the  murderer. 

There  was,  however,  further  evidence.  A  com- 
mercial traveller  named  Raven,  who  had  known 
Dickman  by  sight  for  eight  or  nine  years  and 
Nisbet  "well"  and  "to  speak  to  "  for  five  or  six 
years,  was  standing  about  three  yards  from  a  gate- 
way by  which  there  was  ready  access  to  the 
platform  from  which  the  10.27  train  started.  He 
was   facing  the  gateway,  and  the  two   men   came 
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towards  him  walking  side  by  side.  They  entered 
the  gateway  together,  and  for  a  short  distance,  till 
hidden  by  a  small  cigar  shop,  they  were  still 
walking  side  by  side  towards  the  platform  where 
the  train  was. 

Hall  saw  that  Dickman  had  an  overcoat  on. 
The  ticket  collector  at  Morpeth  (Athey)  said  that 
the  man  who  paid  the  excess  fare  was  wearing,  not 
carrying,  an  overcoat.  When  he  paid  the  excess 
fare  he  had  it  and  the  ticket  ready  in  his  left  hand, 
and  Athey  noticed  that  when  coming  towards  him 
he  had  to  push  back  the  lappel  of  his  coat  with  his 
left  hand  to  get  to  his  pocket.  His  right  hand 
Athey  could  not  see,  and  if  he  had  a  bag  with  him 
it  must  have  been  under  the  coat.  Dickman,  it 
turned  out,  had  two  overcoats  ;  one — fawn-coloured 
— was  a  ''  Burberry,"  and  it  would  be  possible  to 
carry  a  bag  with  the  hand  through  a  slit  and  under 
the  coat.  The  other  was  a  brown  coat  of  a 
different  make,  a  person  wearing  which  could  not 
have  concealed  the  bag.  Hall  on  the  evening  of  the 
murder  described  the  man  he  had  seen  get  into  the 
carriage  with  Nisbet  to  the  police  and  said  he  was 
wearing  a  fawn-coloured  overcoat. 

About  a  mile  and  a  half  from  Morpeth  Station  on 
a  high  road  leading  towards  Stannington,  and  close 
to  the  road,  is  an  air-shaft  to  a  pit  called  the 
Isabella  pit,  part  of  the  works  of  the  Barr  Moor 
East  Colliery.  At  the  bottom  of  this  shaft  the 
working  manager  of  the  colliery  found  on  the 
gth  of  June  the  bag  which  Nisbet  had  been  carrying, 
still  locked,  but  slit  so  as  to  leave  a  large  open  flap. 
It  contained   the  colliery  papers    relating   to   the 
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payments  on  the  1 8th  of  March,  and  in  it,  or  scattered 
on  the  ground,  were  found  the  copper  coins,  making 
practically  the  sum  which  had  been  drawn  from 
the  bank  by  Nisbet  in  coppers. 

A  pair  of  suede  gloves  were  found  at  Dickman's 
house.  On  the  tip  of  the  thumb  of  the  left  hand 
was  a  small  patch  of  blood,  about  |  of  an  inch 
by  J,  and  on  the  inside  of  the  left-hand  pocket  of  his 
trousers  were  nine  very  small  spots  of  blood  such 
as  might  have  been  made  by  putting  the  glove,  wet 
or  moist  with  blood,  into  the  pocket.  The  stains 
on  the  glove  and  on  the  pocket  were  examined  on 
the  26th  of  March,  eight  days  after  the  murder,  and 
the  analyst  said  that  they  could  not  then  have  been 
more  than  a  fortnight  old. 

Two  pistols  were  used  in  the  attack  upon  Nisbet. 
Four  of  the  balls,  two  of  one  size  and  two  of 
another,  were  found  in  the  carriage  or  in  the  head 
of  the  murdered  man.  The  smaller  ones  indicated 
a  particular  kind  of  small  pistol  which  could  very 
easily  have  been  carried  in  a  pocket  of  the  Burberry. 
There  was  nothing  to  indicate  the  size  of  the 
second  pistol  or  whether  it  could  or  could  not 
have  been  carried  in  a  pocket  of  the  Burberry,  but 
in  the  slits  by  which  the  pockets  are  reached  a 
hand  might  have  carried  a  bag  or  a  pistol  or  both 
without  the  fact  being  perceptible.  Neither  of  the 
pistols  had — nor  has — been  found. 

From  Morpeth  Station  to  Stannington  Station 
there  are  two  roads.  One  is  the  high  road  from 
Morpeth  to  Newcastle.  The  other  lies  a  little  to 
the  east  of  it,  but  ultimately  rejoins  the  main 
Newcastle  road,  the  railway  lying  between  the  two. 
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A  lane  running  pretty  nearly  east  and  west 
connects  the  two  roads,  passing  by  Stannington 
Station.  A  person  going  from  Stannington  Station 
to  Dovecot  Moor  Colliery  would,  on  arriving  at  the 
Newcastle  road,  turn  to  the  right  for  a  short  distance 
and  then  to  the  left  down  a  private  road,  running 
nearly  east  and  west  and  leading  to  the  colliery. 

A  person  wanting  to  go  from  Morpeth  to 
Dovecot  Moor  Colliery  would  naturally  take  the 
Newcastle  road,  as  it  is  shorter  by  more  than  a 
mile  than  the  way  by  the  other  road,  and  Dickman's 
account  was  that  he  wanted  to  see  one  Hogg,  a 
contractor,  who  was  doing  some  sinking  operations 
at  that  colliery,  and  also  wanted  to  see  some  sur- 
face workings  which  were  near  the  roadside,  about 
half  of  the  way  to  the  colliery.  If  he  went  that 
way  he  could  not  have  dropped  the  bag  down  the 
Isabella  pit. 

In  fact  he  did  not,  whichever  road  he  took,  reach 
the  colliery  or  see  Hogg.  His  account  at  the  trial 
was  that  he  went  about  halfway  to  the  colliery, 
when  he  had  a  severe  attack  of  piles,  had  to  get 
into  a  field  to  try  and  relieve  himself,  and  ultimately 
turned  back  to  Morpeth  to  catch  a  train  for 
Newcastle.  Whilst  in  prison  he  was  treated  for  piles, 
but  his  account  of  the  road,  the  groups  of  houses 
upon  it,  the  point  which  he  reached,  the  place 
and  the  character  of  the  fence  through  which  he 
alleged  that  he  went  and  returned  was  exceedingly 
vague  and  unsatisfactory :  and  the  way  in  which 
he  spent  his  time  after  reaching  Morpeth  Station, 
where,  instead  of  resting,  he  took  a  wholly  un- 
necessary walk  to  pass  the  time  till  the  train  came. 
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was  certainly  not  what  would  be  expected  from  a 
man  just  recovering  from  a  very  sharp  attack  of 
this  nature.  According  to  his  account,  he  must 
still  have  been  suffering,  for  he  said  that  he  got 
into  a  warm  carriage  and  that  the  warmth  greatly 
relieved  him.  He  asserted  his  ignorance  of  the 
Isabella  pit  and  denied  that  he  had  been  at  all  on 
the  road  which  passes  by  it.  He  denied  equally 
stoutly  that  he  ever  saw  Nisbet  on  the  i8th  of  March 
after  he  left  the  booking  office,  or  that  he  was  in 
the  forward  part  of  the  train,  alleging  that  he  got 
into  one  of  the  middle  compartments  of  the  last 
carriage  but  one,  close,  in  fact,  to  where  Hepple 
stood.  He  said  that  he  knew  Hepple  well  and  had 
he  seen  him  would  have  travelled  with  him. 

There  was  evidence  that  he  was  impecunious, 
which  he  stoutly  denied,  but  admitted  that  in 
October,  1909,  he  had  borrowed  £20  of  a  money- 
lender for  three  months  at  60  per  cent.,  and  that 
in  January  he  had  renewed  the  loan  for  another 
three  months,  saying  he  could  not  then  possibly 
pay  the  £20.  The  last  payment  of  monthly 
interest  of  £1  was  made  the  day  before  the  murder. 
According  to  the  prisoner,  he  borrowed  the  money 
simply  to  see  whether  the  money-lender  really  lent 
money  on  the  terms  mentioned  in  his  advertise- 
ments, and  gave  reasons  scarcely  more  satisfactory 
for  renewing  the  advance  in  January,  when  he 
asserted  that  he  was  perfectly  able  to  repay  it. 
When  the  prisoner  was  arrested  he  had  about  £1"] 
in  his  pockets,  but,  unless  this  was  part  of  the 
contents  of  Nisbet's  bag,  none  of  the  proceeds  of 
the  robbery  have  been  found. 
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There  was  some  evidence  of  identification  by  the 
various  witnesses  who  had  seen  the  man  in  the 
carnage  with  Nisbet,  but  nobody  had  paid  any 
particular  attention  to  him,  and  if  it  had  stood  alone 
it  could  not  have  been  acted  upon.  It  was  hardly 
satisfactory  enough  even  for  a  makeweight,  but 
Hepple's  evidence  taken  together  with  Hall's,  the 
one  testifying  to  Dickman  and  the  other  to  Nisbet 
getting  into  the  same  carriage,  rendered  any 
further  identification  unnecessary.  The  real  damn- 
ing facts  were  the  overwhelming  evidence  that  he 
had  been  in  company  with  Nisbet  at  the  station 
and  had  travelled  in  the  same  carriage  with  him, 
and  his  false  account  of  his  movements  at  New- 
castle Station,  and  of  the  part  of  the  train  into 
which  he  got,  both  to  the  police  and  in  the  witness 
box.  The  small  blood  marks  on  the  inside  of  the 
left  hand  trouser  pocket  also  fit  in  remarkably  well 
with  the  account  given  by  Athey  of  his  getting  at 
that  pocket  for  the  excess  fare. 

The  prisoner  was  convicted  and  executed. 

(g.)  At  the  Bucks  Autumn  Assizes,  igio,  before 
Mr.  Justice  Bucknill,  William  Broome  was  tried 
for  the  murder  of  Isabella  Wilson. 

About  8  p.m.  on  Friday,  the  15th  of  July,  igio,  the 
dead  body  of  Mrs.  Wilson,  a  widow  seventy  years  of 
age,  was  found  lying  on  the  floor  of  the  sitting-room 
of  No.  22,  High  Street,  Slough,  where  she  had  lived 
for  nine  or  ten  years  and  was  carrying  on  a  small 
business  as  a  second-hand  clothes  dealer.  She  had 
been  living  for  three  years  then  past  alone.  Mrs. 
White,  her  sister-in-law,  and  her  husband  called,  but 

C.E.  I  I 
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receiving  no  answer  made  their  way  through  the 
shop  into  the  sitting-room  by  a  door  then  closed, 
which  Mrs.  Wilson  used  to  keep  open  when  using 
that  room,  and  through  which  she  could  see  any  one 
coming  into  the  shop. 

A  sofa  cushion  was  tied  tightly  over  her  face  with 
an  antimacassar,  and  she  had  died  of  suffocation. 
She  had  marks  of  violence  on  the  left  side  of  her 
face  between  the  ear  and  the  chin.  Her  hands 
were  tightly  tied  over  her  chest  and  the  lower  part 
of  her  face,  with  strips  of  some  silk  material — her 
fingers  and  nails  had  some  slight  marks  of  blood 
upon  them,  and  one  of  the  thumb  nails  was  broken 
and  partly  torn  from  the  flesh. 

Medical  evidence  showed  that  death  had  taken 
place  probably  between  12  and  4  p.m.,  and  the 
evidence  of  a  milkman  who  supplied  her,  and 
who  could  not  get  any  answer  to  his  repeated  calls 
from  the  shop,  made  it  clear  that  it  must  have  been 
before  4  o'clock. 

On  the  table  was  part  of  a  loaf  of  bread,  some 
cheese,  and  a  table  knife.  The  rest  of  the  loaf  was 
in  a  cupboard,  and  the  two  pieces  joined  perfectly 
and  made  the  whole  loaf.  It  was  her  custom  to 
take  a  lunch  between  i  and  2  o'clock,  and  about 
2  to  lie  down  on  her  sofa  and  get  a  sleep,  lying 
on  her  left  side,  in  which  position  she  could  see 
into  the  shop.  It  was  clear,  therefore,  that  she 
had  got  her  lunch  ready,  but  had  not  begun  to  eat 
it,  and  the  murder,  therefore,  was  probably  com- 
mitted somewhere  between  i  o'clock  and  half 
past  I  or  thereabouts. 

She  was  in  the  habit  of  carrying  most  of  her  money 
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in  a  satchel  or  purse  which  she  wore  sometimes 
under  her  apron  and  sometimes  under  her  skirt, 
and  she  was  wont  to  wrap  the  money  in  pieces  of 
paper.  The  skirt  had  been  turned  up,  and  the 
purse  was  on  the  table,  open  and  empty — several 
pieces  of  brown  paper  were  also  on  the  table,  and 
some  partly  consumed  paper  was  in  the  fireplace. 
Except  in  so  far  as  the  attack  may  have  disordered 
the  room,  nothing  seemed  to  have  been  disturbed  ; 
the  rooms  upstairs  had  not  been  deranged,  and  a 
sum  of  thirty  shillings  was  found  in  her  bed- 
chamber. 

The  prisoner  was  an  Army  reservist,  having 
passed  into  the  Reserve  in  1907,  after  eight  years 
with  the  colours.  He  then  went  to  live  with  his 
parents,  who  occupied  No.  20,  High  Street,  next 
door  to  Mrs.  Wilson's.  The  father  was  an  agent 
for  the  sale  of  Singer's  sewing  machines,  and  the 
prisoner  assisted  him.  It  did  not  appear  what,  if 
any,  remuneration  he  had.  Some  few  months 
before  July,  in  consequence  of  some  disagreement 
with  his  father,  he  left  home  and  went  to  Reading, 
and  afterwards  to  London.  He  had  some  money, 
for  he  took  a  two  months'  course  of  instruction  in 
motor-driving,  going  up  daily  from  Reading  for  that 
purpose.  After  leaving  Slough  he  had  no  regular 
employment.  He  formed  an  acquaintance  with  a 
young  woman  in  Reading,  and  she  went  to  London 
and  lived  with  him  at  one  or  two  places,  the  last 
being  in  Albert  Street,  Regent's  Park,  where  they 
lived  from  the  12th  of  June  to  the  loth  of  July. 

He  was  not  shown  to  have  been  in  Mrs.  Wilson's 
house   more   than   once — some  five  or  six  weeks 

I  I  2 
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before  the  15th  of  July — when  he  was  seen  by  one 
witness  to  enter  her  house.  There  was,  however, 
evidence  that  she  did  not  know  him,  although  she 
knew  his  sisters,  who  were  very  kind  to  her  and  used 
to  go  in  and  read  to  her  and  help  her  with  her  house- 
work, so  that  if  the  prisoner  had  cared  to  inquire, 
he  might  easily  have  learned  what  her  habits  were. 

He  was  undoubtedly  short  of  money  in  July.  His 
father  had  removed  a  very  few  days  before  the  15th 
from  Slough  to  Harlesden,  and  the  prisoner  wishing 
to  have  his  reservist's  pay  at  Harlesden  had  given 
notice  to  the  Army  Pay  Office  of  a  change  of  address, 
giving  his  father's  address  as  his  own.  This  caused 
some  delay,  as  the  order  for  payment  (for  £2  55.  6^.) 
had  already  been  sent  to  Slough,  and  he  wrote  to 
the  Pay  Office  on  the  loth  of  July  a  pressing  applica- 
tion for  payment,  complaining  of  great  inconvenience 
from  the  delay.  On  the  13th  of  July  he  was  trying 
to  sell  a  brooch  for  ;f6,  and  on  the  14th  offered  it  to 
the  same  dealers  for  £2  105.,  saying  that  he  was  in 
temporary  difficulties.  He  had  not  paid  the  last 
three  weeks'  lodging  money,  leaving  that  to  be 
settled  by  the  young  woman,  who  was  in  regular 
employment. 

He  had  been  seen  in  Slough  on  the  15th  by 
several  people.  On  Sunday  afternoon  (the  17th)  in 
Harlesden  he  was  asked  by  an  inspector  of  police 
to  say  what  his  movements  had  been  on  the 
Thursday,  Friday,  and  Saturday.  He  went  to  the 
police  station  and  made  a  long  statement,  which 
was  taken  down,  read  over  to  him,  and  signed  by 
him.  He  accounted  for  every  hour  of  the  15th  and 
said  that  he  had  not  been  at  Slough  at  any  time 
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recently.  The  inspector  knew  that  he  had  been 
there,  and  in  consequence  detained  him.  He  had 
two  parallel  scratches  on  his  face  which  he  said 
he  got  on  the  Saturday  morning  in  a  scuffle  he  had 
had  with  a  betting  man  outside  the  Britannia 
public-house  at  Camden  Town.  The  police 
surgeon  saw  him  that  evening  and  described  them 
as  exactly  what  two  finger-nails  would  make,  and 
considered  them  to  be  two  or  three  days  old. 

In  the  course  of  the  night,  the  superintendent  ot 
police  at  Slough  arrived,  charged  the  prisoner  with 
the  murder,  and  took  him  to  Slough.  At  the  trial 
it  was  proved  that  five  witnesses  saw  the  prisoner  in 
Slough  on  the  15th  of  July.  Three  of  them  were 
very  indefinite  as  to  time,  except  that  no  one 
suggested  earlier  than  11  a.m.  or  later  than  3  p.m. 
The  landlord  of  the  "  Western  "  beer-house  and  his 
wife,  however,  fixed  the  time  that  he  left  their 
premises  at  ten  minutes  to  one,  and  gave  satis- 
factory reasons  for  being  able  to  do  so.  He  was 
then  a  few  hundred  yards  from  Mrs.  Wilson's  and 
proceeding  in  the  direction  of  High  Street.  No  one 
saw  him  at  the  station  or  going  towards  it,  but 
there  was  evidence  from  the  post  office  that  the 
cancelling  marks  on  a  post-card  which  he  had 
posted  to  the  young  woman  already  mentioned 
showed  that  it  was  posted  in  the  Paddington  postal 
area  somewhere  between  2.15  and  3.15  p.m.,  and 
he  had  mentioned  in  the  statement  made  at 
Harlesden  that  he  had  posted  such  a  card  about 
3  P.M.  at  a  shop  near  Cambridge  Terrace,  where  he 
had  bought  the  card  and  written  what  he  had  to  say. 
It  was  shown  that  between  1.17  and  1.44  p.m.  three 
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trains  left  Slough,  the  last  of  them  arriving  at 
Paddington  about  2.32  p.m.  ;  another  left  about 
2.43,  arriving  about  3.14  p.m. 

It  appeared  also  that  some  time  in  the  afternoon, 
which  could  not  be  definitely  fixed,  he  called  at  a 
chemist's  shop  in  Praed  Street  to  get  two  parallel 
scratches  on  his  face  dressed,  in  order  to  stop 
bleeding,  showing  a  handkerchief  with  blood  marks 
upon  it.  He  alleged  that  he  had  got  them  from 
the  wing  or  splash-board  of  a  motor-car.  He 
further  asked  to  have  them  "  covered  up,"  and 
some  boracic  acid  powder  was  put  upon  them. 
Between  5  and  7  p.m.  he  called  at  another 
chemist's  shop  in  Oxford  Street  and  asked  for 
something  to  *'  cover  them  up  so  that  they  could  not 
be  seen."  He  was  then  lodging  for  the  week  in 
Albany  Street,  and  he  passed  the  landlord  and  his 
wife  on  his  way  to  his  room.  The  next  day  he 
showed  much  anxiety  to  know  if  the  scratches  had 
been  observed  by  her  husband,  adding  (as  she 
alleged)  that  "  anybody  might  think  he  had  been 
robbing  some  one." 

After  he  had  given  his  statement,  he  was  told 
that  his  lodgings  would  be  searched.  He  told  the 
police  that  in  a  pocket  of  his  waistcoat  there  they 
would  find  _jf  20  in  gold  in  an  envelope.  It  was,  he 
said,  what  was  left  of  a  sum  of  £^0  or  ;f  60  which 
he  had  when  he  left  his  father's  house.  His  money, 
he  said,  he  always  carried  about  with  him.  The 
police  found,  in  the  waistcoat  pocket,  a  perfectly 
clean  envelope  containing  nineteen  sovereigns  and 
two  half-sovereigns.  One  of  the  pieces  of  brown 
paper  which  had  been  lying  on  Mrs.  Wilson's  table 
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when  the  murder  was  discovered  had  marks  exactly 
such  as  would  have  been  made  by  nineteen 
sovereigns  made  up  into  a  rouleau,  in  which  they 
lay  not  at  right  angles  to  the  paper,  but  somewhat 
sloping.  No  other  coins  similarly  placed  would 
occupy  the  same  space,  and  there  were  on  the 
paper  minute  yellow  specks  which  had  all  the 
appearance  of  gold.  It  had  been  ascertained  by 
experiment  that  sovereigns  made  up  into  a  parcel 
exactly  like  that  in  question  would  after  a  short 
period  of  friction  produce  similar  specks.  There 
were  also  marks  of  two  smaller  coins  which  might 
have  been  either  sixpences  or  half-sovereigns,  but 
could  not  be  anything  else.  As  the  same  piece  of 
paper  had  been  rolled  round  both  sovereigns  and 
smaller  coins,  the  marks  where  the  contact  of  coin 
and  paper  was  not  so  close  were  naturally  less 
definite. 

No  weapon  was  found  either  at  Mrs.  Wilson's  or 
anywhere  else,  but  the  marks  of  violence  on  her 
face,  from  which  very  little  blood  had  come,  might 
have  been  caused  by  a  fist  and  one  of  them  by  a 
kick  as  she  lay  on  the  floor.  No  blood  was  found 
on  any  part  of  the  prisoner's  clothing,  except  one 
small  speck  on  a  pair  of  brown  boots  which  he  was 
wearing  on  the  15th  of  July.  There  were  blood  marks 
on  the  bandages  with  which  her  hands  were  tied 
and  the  cushion  fastened.  There  were  none  on  the 
floor :  no  evidence  was  given  as  to  where  the  silk 
bandages  came  from. 

The  prisoner  was  called  at  the  trial  and  made  a 
statement  which  contradicted  in  almost  every 
material  particular   the  story  he  had   told   to   the 
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police  before  his  arrest.  He  stated  that  he  went  on 
the  15th  of  July  to  Windsor  where  the  headquarters 
of  the  Berkshire  Yeomanry,  into  which  corps  he 
had  enlisted  as  a  territorial  in  1909,  were  situated, 
to  see  if  there  were  any  orders  which  concerned 
him ;  that  from  there  he  took  train  to  Slough  and 
walked  into  the  town.  He  admitted  that  he  was 
at  the  "  Western  "  beer-house  and  left  it  about  the 
time  alleged  by  the  landlady.  He  said  that  he 
then  went  into  High  Street  and  walked  up  and 
down,  calling  at  the  Crown  Inn  and  looking  into 
the  billiard  room  but  finding  no  one.  He  then 
went  again  along  High  Street,  passing  Nos.  20 
and  22,  returned  along  High  Street,  and  walked 
very  slowly  to  the  station,  whence  he  returned  to 
Paddington  ;  that  in  the  morning  of  that  day  he 
had  received  the  injuries  to  his  face  from  a  betting 
man  with  whom  he  had  a  difference,  and  that  he 
called  at  the  chemist's  as  alleged  by  the  prosecu- 
tion to  get  them  dressed,  as  they  had  just  been 
"  brushed "  in  some  way  and  had  bled ;  that  he 
had  procured  and  posted  the  post-card  already 
mentioned,  and  afterwards  went  to  the  shop 
in  Oxford  Street  and  got  some  lotion  for  the 
marks  on  his  face.  He  gave  other  details  which 
are  not  material.  He  denied  most  of  the  state- 
ments of  his  landlady  as  to  his  conversa- 
tion about  the  scratches  and  accounted  for  his 
signing  as  correct  his  long  statement  to  the 
police  by  saying  that  he  was  not  sober,  and  that 
from  having  been  in  the  Army  he  was  "  so  used  to 
these  official  things  that  he  took  no  notice  of  it." 
The  ^^20  he  said  he  had  had  for  over  three  months 
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before  the  15th  of  July,  alleging  that  the  statements 
as  to  being  short  of  money  which  he  had  made  to  the 
Army  Pay  Office  and  to  the  jeweller  to  whom  he 
tried  to  sell  the  brooch  were  merely  "  a  way  of 
telling,"  and  he  said  the  young  woman  was  not 
speaking  the  truth  when  she  said  that  she  had  paid 
the  rent  for  the  latter  part  of  the  time  they  were 
living  together.  It  should  be  mentioned,  however, 
that  she  spoke  with  every  appearance  of  truth  and 
was,  as  the  judge  remarked,  greatly  distressed  at 
having  to  give  evidence  against  him.  He  was 
convicted  and  executed,  having  in  the  meantime 
confessed  his  guilt. 

It  has  been  thought  well  to  give  some — but  far 
from  all — the  details,  because  the  case  affords  a 
remarkably  good  illustration  of  the  way  in  which 
circumstances  establishing  guilt  often  fit  and 
dovetail  into  one  another.  It  also  is  a  singular 
instance  of  how  very  cogent  facts,  insignificant  in 
themselves,  may  be.  Probably  it  would  be  difficult 
to  find  anything  more  apparently  trivial  than  the 
presence  on  Mrs.  Wilson's  table  of  a  small  bit  of 
brown  paper,  and  yet  of  what  vast  significance  it 
became  when  it  had  been  demonstrated  that  marks 
upon  it  must  have  been  made  by  nineteen 
sovereigns  and  two  smaller  coins,  and  nineteen 
sovereigns  and  two  half-sovereigns  had  been  found 
in  the  prisoner's  waistcoat  pocket ;  and  how  signifi- 
cant was  the  clean  envelope  in  which  they  were, 
its  freshness  unaccounted  for.  This  episode,  with 
the  two  parallel  scratches  and  the  anxiety  displayed 
that  they  should  not  be  noticed,  would,  had  there 
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been  nothing  else,  have  made  a  most  formidable 
case  against  the  prisoner.  The  cut  but  untasted 
loaf  taken  in  conjunction  with  the  old  lady's  habits 
as  to  lunch  is  not  without  interest  as  enabling  us 
to  fix  within  a  very  few  minutes  the  time  at  which 
the  murder  must  have  been  committed. 

(lo.)  Hawley  Harvey  Crippen  was  tried  at  the 
October  Sessions,  igio,  before  the  Lord  Chief 
Justice  of  England,  for  the  murder  of  his  wife,  Cora 
Crippen. 

The  prisoner  was  an  American  who  had  received 
a  regular  medical  education  at  the  Hospital  College 
of  Cleveland,  Ohio.  His  diploma  conferring  the 
right  to  practise  physic  and  surgery  is  dated  the 
8th  of  July,  1890,  and  by  indorsements  from  the 
proper  authorities  at  New  York  and  Philadelphia, 
the  college  is  certified  as  "  a  reputable  medical 
college  and  legally  certified."  The  certificate  is 
signed  by  a  number  of  the  professors,  including  the 
professor  of  surgery.  At  the  time  of  the  trial  Crippen 
was  forty-eight  years  of  age.  He  married  as  his 
second  wife,  about  1892,  Cora  Macamotski.  She 
was  considerably  younger  than  her  husband — one 
of  her  friends  describing  her  as  looking  in  1910  like 
a  woman  of  thirty.  She  must  have  been  nearer 
forty  than  thirty.  For  some  twelve  years  they  had 
been  living  in  England,  with  occasional  visits  by 
one  or  the  other  to  America.  He  had  taken 
employment  under  an  American  company  called 
"  Munyon's,"  who  were  makers  and  sellers  of 
medicines,  and  who  had  established  a  branch  at 
Albion  House,  New  Oxford  Street,  London,  which 
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he  managed  for  them  down  to  November,  1909,  at 
a  salary  of  ^150  a  year.  He  then  became  their 
agent,  on  commission,  till  the  ist  of  February, 
1910,  when  he  ceased  to  have  any  connection  with 
them.  He  had  always  carried  on  at  Albion  House 
a  practice  of  his  own,  holding  himself  out  as  a 
specialist  in  ear,  eye,  nose  and  throat  ailments,  but 
not  declining  general  business,  much  of  his  practice 
being  carried  on  by  correspondence.  In  1908  he 
went  into  partnership  with  a  Mr.  Rylance,  who  had 
a  practice  at  Albion  House  as  a  dental  specialist. 
From  all  these  sources  he  must,  as  the  evidence 
showed,  have  derived  a  considerable  income. 
Munyon's  sent  over  their  medicines  made  up,  and 
he  compounded  the  medicines  he  used  in  his  own 
practice.  He  was  described  by  many  witnesses  as 
a  man  of  particularly  gentle  and  considerate  ways 
and  much  liked. 

His  wife  had  been  a  music-hall  artiste  and  made 
many  friends  in  London,  chiefly  in  similar  lines  ot 
life,  whom  both  of  them  visited  and  by  whom  they 
were  visited.  The  Crippens  lived  apparently  on 
perfectly  happy  terms  with  one  another,  and  the 
wife  was  described  by  friends  and  acquaintances 
as  a  singularly  bright,  lively,  and  cheerful  person. 
Her  professional  name  had  been  Belle  Elmore,  and 
that  seems  to  have  been  the  name  chiefly  used  by 
her  friends.  She  wore  a  quantity  of  jewellery 
worth  at  least  some  ;f200  to  ;f  300.  Some  of  the 
articles  were  pawned  at  a  later  period  by  Dr. 
Crippen  for  £igS'  She  was  very  fond  of  dress  and 
had  a  great  many  expensive  articles  of  attire.  She 
had  hair  naturally  dark,  but  she  bleached  it  to  a 
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yellow  or  auburn  tint.  She  was  "  stoutish,"  in 
excellent  health,  and  took  an  active  part  on  the 
committee  of  the  Music  Hall  Ladies'  Guild,  of 
which  she  was  the  honorary  treasurer.  The 
committee  met  every  Wednesday  at  Albion  House. 

The  Crippens  lived  very  moderately  and  laid  by 
money.  There  were  three  accounts  at  the  Charing 
Cross  Bank — one  a  joint  current  account  in  the 
names  of  Belle  Elmore  and  H.  H.  Crippen, 
requiring  the  signature  of  both.  Another  was  a 
deposit  account  subject  to  twelve  months'  notice  of 
withdrawal  in  the  same  joint  names,  and  a  third, 
also  a  deposit  account,  in  the  name  of  Belle  Elmore. 
The  current  account  showed  on  the  ist  of  February, 
igio,  a  balance  of  about  £zo.  The  deposit 
account  in  the  joint  names  began  on  the  15th  of 
March,  1906,  and  that  in  the  sole  name  of  Belle 
Elmore  on  the  20th  of  November,  1906.  By  suc- 
cessive payments  the  deposit  account  in  the  joint 
names  was  increased  to  ;f  270,  and  that  in  the  name 
of  Belle  Elmore  alone  to  ^330,  and  so  the  figures 
stood  on  the  ist  of  February,  1910. 

They  went  in  September,  1905,  to  live  at  39, 
Hilldrop  Crescent,  Holloway,  called  in  this  narra- 
tive for  brevity  "  No.  39."  The  house  was  a  small 
one.  There  were  two  rooms  on  the  ground  floor, 
a  kitchen  and  a  living  room  where  they  took  their 
meals.  There  was  also  a  cellar  underneath  the 
pavement.  On  the  first  floor  was  a  drawing-room, 
and  two  floors  above  were  occupied  by  bedrooms 
and  by  a  bath-room  and  lavatory.  They  kept  no 
servant.  Mrs.  Crippen  did  the  cooking  and  the 
housework    with    only   the    occasional    help    of    a 
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charwoman.  The  cellar  was  not  much  used,  the 
cooking  and  heating  being  done  almost  entirely  by 
gas. 

Thus  things  remained  down  to  the  end  of 
January,  igio.  On  Monday,  the  31st  of  January, 
Mr.  and  Mrs.  Martinetti,  who  were  very  intimate 
friends,  dined  with  them,  leaving  towards  2  a.m. 
Everything  went  most  pleasantly.  Mrs.  Crippen 
was  in  perfect  health  and  bright  and  lively  as  ever, 
and  husband  and  wife  appeared  to  be  on  the  best 
of  terms.  Mrs.  Crippen  was  never  seen  alive 
again  by  any  of  her  friends,  nor  has  she  ever  been 
heard  of  since. 

On  the  1st  of  February  Crippen  told  Mrs.  Marti- 
netti that  Belle  was  all  right  and  promised  to  give 
her  Mrs.  Martinetti's  love.  On  the  2nd  of  February 
there  was  a  meeting  of  the  committee  at  the  Guild. 
Two  letters,  dated  the  2nd  of  February,  were  deli- 
vered there,  one  to  Miss  May,  the  secretary,  one  to 
the  committee.  Both  were  signed  "  Belle  Elmore," 
that  to  Miss  May  having  the  addition  of  *'  pp 
H.  H.  C."  Both  were  in  the  first  person,  and  both 
in  the  handwrititing  of  Crippen.  Accompanying 
them  were  her  pass-book,  paying-in  book,  and 
cheque  book  as  treasurer.  The  letters  stated  that 
she  resigned  the  office  of  treasurer  ;  that  the  illness 
of  a  relative  had  called  her  to  America  at  a  few 
hours'  notice,  and  that  she  would  be  away  several 
months,  but  added,  not  quite  consistently,  that  she 
hoped  in  a  few  months  to  be  with  them  again. 

On  the  same  day  Crippen  pawned  some  jewellery 
which  she  had  been  in  the  habit  of  wearing  for  ;f  80, 
and  on  the  gth   of  February  some  more  for  £11$- 
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On  the  same  day  he  told  Rylance  that  she  had 
gone  to  America  on  legal  business  on  account  of 
his  mother's  death.  Somewhere  about  the  gth  of 
February  he  told  Mrs.  Martinetti  that  late  on 
Tuesday  night  (ist  February)  a  cable  had  come 
saying  one  of  them  must  go  to  America,  and  that 
they  had  spent  the  night  packing.  On  the  17th  of 
February  Miss  May  spoke  to  him  about  a  sub- 
scription due  to  the  Guild  and  asked  for  her 
address.  He  said  she  was  awayright  up  in  the  moun- 
tains of  California,  and  that  he  would  write  to  her. 
About  the  same  time  Mrs.  Martinetti  said  to  him, 
"  I  suppose  she  will  write  from  New  York,"  to 
which  he  answered,  "  Oh,  no,  she  does  not  touch 
New  York.  She  goes  straight  on  to  California." 
Somewhat  later  than  the  20th  of  February  he  told 
the  same  lady  that  he  had  heard  from  his  relations 
that  she  was  very  ill,  and  that  there  was  some- 
thing the  matter  with  one  lung,  and  also  that  he 
had  had  a  letter  from  her  saying  that  he  must  not 
worry  as  she  was  not  so  bad  as  they  said. 

On  the  20th  of  March  he  wrote  to  Mrs.  Martinetti 
that  Belle  was  dangerously  ill  with  double  pleuro- 
pneumonia. On  the  Wednesday  before  Easter 
(23rd  March)  he  told  her  that  he  had  had  a  cable 
to  say  that  she  was  very  dangerously  ill,  and  that 
he  expected  every  minute  to  hear  that  she  was 
gone,  in  which  case  he  should  go  to  France  for  a 
week,  as  he  wanted  change  of  air,  and  on  the  same 
day  he  told  Miss  May  he  was  expecting  to  hear  of 
her  death.  On  the  24th  of  March  he  telegraphed 
from  Victoria  Station — on  his  way  to  Dieppe — to 
Mrs.    Martinetti :    "  Belle    died    yesterday    at  six 
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o'clock."  On  the  26th  of  March  an  advertisement 
of  her  death,  sent  by  him,  appeared  in  the  Era. 
On  the  Wednesday  after  Easter  (30th  March)  he 
told  Mrs.  Martinetti  that  his  wife  had  died  at 
Los  Angelos  with  his  relations,  and  that  his  son 
had  been  present  with  her  when  she  died,  and  after 
some  pressure  he  gave  to  Mrs.  Smythson,  a  friend 
of  both  Mrs.  Martinetti  and  Mrs.  Crippen,  an 
address  which  he  said  was  his  son's.  Mrs.  Smyth- 
son  wrote  to  the  son.  Early  in  April  he  told  Mrs. 
Martinetti  that  his  wife  was  going  to  be  cremated. 

About  the  5th  of  April  a  Dr.  Burroughs,  who  had 
known  both  Crippen  and  his  wife  for  eight  years 
and  was  on  intimate  terms  with  them,  wrote  to 
Crippen  a  letter,  every  line  of  which  indicates  an 
affectionate  regard  for  her  on  the  part  of  himself 
and  his  wife,  saying  he  had  heard  casually  of  her 
death  and  was  greatly  surprised  that  she  had  not 
written  to  his  wife  on  her  departure,  as  she  always 
had  done  so  on  important  occasions,  and  asking 
for  details.  He  received  an  answer  on  black- 
edged  paper,  full  of  the  profoundest  sorrow  for  the 
death  of  his  wife  and  apologizing  for  not  having 
written  on  the  ground  that  the  awful  shock  had 
put  him  almost  out  of  his  mind.  He  was  then 
wearing  mourning.  On  the  7th  of  April  he  wrote  to 
Mrs.  Mills,  a  sister  of  Belle  Elmore,  living  at  New 
York,  and  her  husband  a  letter  of  the  same  charac- 
ter, informing  them  of  the  journey  to  California, 
the  illness  and  death,  and  his  own  profound  and 
terrible  distress  and  half  frantic  condition. 

On  the  i8th  of  May  he  told  Mrs.  Smythson  that 
he  had  her  ashes  at  home.     On  the  24th  of  May 
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Miss  May  received  a  letter  from  the  son  to  whom 
Mrs.  Smythson  had  written.  The  contents  of 
neither  letter  were  disclosed  at  the  trial,  but  it  is 
easy  to  conjecture  some  of  the  information  the 
son's  letter  must  have  contained. 

Some  three  years  before  these  occurrences 
Crippen  had  begun  improper  relations  with  a  young 
woman  named  Le  Neve,  who  acted  as  his  typist  at 
Albion  House.  This  fact  was  unknown  to  his 
wife,  who  saw  Le  Neve  from  time  to  time  at  Albion 
House  and  treated  her  with  cordiality.  Le  Neve 
in  1910  was  lodging  with  a  Mrs.  Jackson.  Early 
in  February  she  began  to  sleep  away  from  her 
lodgings  once  or  twice  a  week,  and  on  the 
1 2th  of  March  she  went  away  altogether.  On  all 
these  occasions  she  was  with  Crippen  at  No.  39,  and 
from  the  12th  of  March  onward  was  regularly  living 
there  in  concubinage  with  him.  When  he  went  to 
Dieppe  at  Easter  she  went  with  him,  and  he  pre- 
sented her  with  articles  of  jewellery  which  had 
belonged  to  his  wife,  as  also  with  a  quantity  of  her 
clothing,  including  her  furs  and  other  expensive 
articles.  It  did  not  appear  whether  her  friends 
knew  on  what  terms  they  were  living.  Neither  Dr. 
Burroughs,  nor  Mrs.  Martinetti,  nor  Mrs.  Smythson 
ever  called  at  No.  39  after  the  disappearance  of 
Mrs.  Crippen  ;  and  none  of  the  other  witnesses 
mentioned  were  persons  likely  to  call  there.  Mrs. 
Smythson  was  the  last  of  her  friends  who  appears  to 
have  seen  Crippen  till  after  his  arrest,  and  she  last 
saw  him  on  the  i8th  of  May.  From  the  ist  of 
February  to  the  8th  of  July  he  appears  to  have  led 
his  usual  life  at  the  office. 
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The  friends  became  suspicious,  and  on  the  30th  of 
June  a  communication  was  made  to  the  authorities  at 
Scotland  Yard,  who  instituted  inquiries.  On  the  8th 
of  July  Inspector  Dew,  of  the  Metropolitan  Police, 
saw  Crippen  at  Albion  House  and  took  from  him  a 
very  long  statement  which  was  written  down,  read 
over,  initialled  page  by  page,  and  signed  by 
Crippen.  The  most  material  parts  of  it  were  that 
all  he  had  stated  and  written  to  her  friends  was 
untrue  ;  that  his  wife  and  he  had  been  on  uncom- 
fortable terms  for  some  years  past,  the  cause  of 
difference  being  that  he  was  not  satisfied  as  to  her 
relations  with  a  Mr.  Bruce  Miller,  an  American 
music-hall  artist,  whose  acquaintance  she  had 
made  in  London  during  Crippen's  absence  in 
America  in  iSgg-igoo,  and  who  had  remained  in 
England  till  1904,  visiting  his  wife  at  their  home, 
but  never  seeing  Crippen,  and  maintaining  a  corre- 
spondence with  her  ever  since ;  that  they  had 
agreed  to  have  no  open  or  apparent  scandal,  and 
therefore  to  be  always  on  good  terms  in  the 
presence  of  friends  ;  that  for  some  years  they  had 
occupied  separate  bedrooms ;  that  she  had  fre- 
quently threatened  to  leave  him ;  that  on  the  31st 
of  January,  at  dinner,  Mr.  Martinetti  having  been 
unwell  and  knowing  the  house  very  well,  had  left 
the  room  and  gone  to  the  lavatory  without  Crippen 
accompanying  him ;  that  this  had  annoyed  her 
extremely,  and  that  after  the  guests  left  she  had 
abused  him  very  much,  had  declared  that  it  should 
all  end  and  that  she  would  leave  him  and  never 
come  back,  and  that  he  must  smother  up  the 
scandal  as  well  as  he  could ;   that  next  morning 
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he  had  gone  to  business  before  she  was  up  and 
on  his  return  in  the  evening  had  found  the  house 
empty,  with  nothing  to  indicate  where  she  was 
gone,  but  he  had  supposed  that  it  was  to  Bruce 
Miller,  who  was  then  living  at  Chicago ;  that  he 
had  told  all  the  stories  he  did  about  his  wife  in 
order  to  have  no  scandal ;  that  as  far  as  he  knew 
she  was  alive  ;  that  she  had  taken  one  box  with 
her,  but  left  nearly  all  her  dresses,  which  were  very 
numerous,  and  all  her  jewellery  at  home,  and  that 
he  could  tell  no  more  about  her.  He  stated  that 
his  relations  with  Le  Neve,  who  was  his  typist  at 
Albion  House,  had  begun  some  three  years  ago, 
and  that  she  had  come  to  live  with  him  a  few  weeks 
after  his  wife's  departure. 

The  inspector,  Crippen,  and  Le  Neve  then  went 
to  No.  39,  where  the  inspector  was  shown  all  over 
the  house,  including  the  cellar.  The  inspector 
said  he  should  have  to  find  Mrs.  Crippen,  and 
Crippen  promised  him  every  assistance,  suggested 
advertisements  in  American  papers,  and  drafted  an 
advertisement  of  which  the  inspector  approved. 
On  the  9th  and  loth  the  inspector  made  many 
inquiries,  and  on  the  nth  went  to  Albion  House, 
but  found  that  Crippen  was  gone  away.  He  learned 
that  on  the  9th  of  July  Crippen  had  gone  to  Albion 
House  earlier  than  usual,  had  settled  up  accounts 
with  the  manageress  of  Munyon's,  had  written  to 
his  partner,  Rylance,  that  "  to  escape  trouble  he 
should  have  to  absent  himself  for  a  time,"  and  had 
got  one  of  the  mechanics  in  the  dental  business  to 
buy  him  a  suit  of  boy's  clothing.  Le  Neve  also, 
as  it  turned  out,  had  cut  her  hair  short,  worn  the 
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disguise,  and  gone  away  with  him.  On  the  13th  of 
July  the  inspector  made  a  careful  examination  of  the 
cellar,  prodding  the  floor  with  a  poker  having  a 
fine  point.  A  place  was  found  where  it  penetrated 
the  small  interval  between  two  bricks,  and  a 
number  of  bricks  were  then  removed  and  the  earth 
beneath  dug  out  with  a  spade.  At  the  depth  of  a 
few  inches  a  quantity  of  human  remains  were  found. 
There  was  no  head,  and  every  bone  had  been 
removed,  but  the  bulk  of  the  fleshy  part  of  a  human 
body  was  found.  Further  examination  was  made 
the  next  day  by  Mr.  Pepper,  F.R.C.S.,  a  surgeon 
holding  high  qualifications  and  of  great  experience 
in  criminal  investigations.  The  manner  in  which 
the  viscera  had  been  cut  out  indicated  the  possession 
of  considerable  anatomical  knowledge  on  the  part 
of  the  person  who  had  performed  the  dissection. 
A  tuft  of  woman's  hair,  dark  at  the  roots  and 
bleached  along  the  rest  of  its  length,  was  found  in 
a  "  Hinde's  curler,"  and  a  portion  of  a  woman's 
undervest  with  a  lace  collar  and  armlets  of  lace. 
On  the  15th  of  July  he  found  a  woman's  combination 
with  lace  on  the  armlets  and  front,  and  portions  of 
a  pyjama  jacket. 

It  was  found  that  Crippen  had  sailed  in  the  s.s. 
Montrose  from  Antwerp  for  Quebec  in  the  name  of 
Robinson,  Le  Neve  passing  as  his  son.  Inspector 
Dew  and  other  officers  sailed  by  a  faster  vessel  and 
were  able  to  board  the  Montrose  when  she  was 
nearing  Quebec.  Crippen  and  Le  Neve  were 
arrested  and  brought  back  to  England. 

At  the  trial  Crippen  gave  evidence  at  length.  He 
repeated    in    more    detail  what    he    had    told   to 
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Inspector  Dew.  He  admitted  that  he  had  not 
made  any  inquiry  of  any  kind  to  ascertain  where 
his  wife  was  gone,  or  whether  she  was  aUve — that 
Le  Neve  had  come  as  early  as  the  2nd  of  February 
and  intermittently  thereafter  for  a  time  to  live  with 
him  and  eventually  to  reside  there  altogether.  He 
asserted  that  the  valuable  jewellery  which  he  pawned 
immediately  after  her  disappearance  was  bought 
with  his  money.  He  said  that  hegaveher  money  with 
a  free  hand,  but  apparently  in  small  sums  of  a  few 
pounds,  though  he  said  he  once  gave  her  ;,r30  in  a 
lump.  He  said  she  always  seemed  to  have  plenty 
of  money,  and  that  when  he  asked  if  she  wanted 
some  she  would  answer  that  she  did  not  want  any 
from  him  ;  and  he  did  not  allege  that  he  had  made 
any  further  inquiry.  His  reason  for  running  away, 
he  said,  was  that  he  did  not  know  much  about  the 
law,  but  was  a  reader  of  works  of  fiction,  and  that  he 
supposed  that  he  might  be  arrested  and  kept  in 
prison  (without  charge  or  trial)  until  his  wife  was 
found.  As  for  the  remains,  he  alleged  that  they  were 
not  his  wife's — that  they  might  have  been  put  there 
before  they  took  the  house  in  September,  1905,  or 
conceivably  during  a  temporary  absence  of  himself 
and  wife,  but  he  said  he  had  no  idea  how  they  came 
there.  He  was  unable  to  say  definitely  whether 
his  wife  had  taken  any  box  away  with  her  or  not. 

It  is  difficult  to  say  with  any  confidence  what  were 
the  real  relations  between  Crippen  and  his  wife,  but 
the  question  is  not  of  any  great  importance.  It  seems, 
however,  unlikely  that  they  were  so  strained  as  he 
represented.  It  would  have  been  extremely  difficult 
to  keep  up  for  years  before  their  friends  a  delusive 


SECT.  III.]  CASES    IN    ILLUSTRATION.  50I 

appearance  of  a  cordiality  which  did  not  exist,  and 
the  arrangements  with  the  Charing  Cross  Bank 
contradict  the  supposition.  On  the  current  account 
both  had  to  sign.  Mrs.  Crippen  clearly  had  given 
her  husband  blank  cheques,  or  a  blank  cheque, 
signed  by  herself,  for  on  the  gth  of  July,  igio,  he 
gave  the  manageress  of  Munyon's  a  cheque  signed 
by  both  of  them  for  ;f  37  odd,  which  was  honoured, 
and  there  was  no  suggestion  that  it  was  a  forgery.  At 
the  time  of  her  disappearance  there  was  nothing  like 
;f  37  to  the  credit  of  that  account.  On  the  deposit 
accounts,  both  the  joint  account  and  that  of  Mrs. 
Crippen  alone,  money  appears  to  have  been  paid  in 
indifferently  by  both  husband  and  wife.  She  no 
doubt  was  on  very  familiar  terms  with  Bruce  Miller, 
who  came  from  Chicago,  where  he  was  living  with 
his  wife  and  child,  to  give  evidence.  He  was  married 
before  he  made  Mrs.  Crippen's  acquaintance. 
Crippen  never  saw  him  during  the  whole  of  the  three 
or  four  years  that  he  was  in  England,  when  he  was 
constantly  visiting  Mrs.  Crippen.  He  admitted  that 
he  had  kissed  her  and  written  to  her  in  endearing 
terms  which  she  does  not  appear  to  have  reciprocated. 
He  could  not  have  found  much  money  for  her. 
Crippen's  only  suggestion  was  that  whatever  money 
she  had  came  from  him.  There  was  no  suggestion  of 
any  liaison  with  any  one  else,  and  the  friends  of  Mrs. 
Crippen  who  were  called  as  witnesses  were  persons 
against  whose  respectability  nothing  was  suggested. 
Not  much  depended  upon  this  part  of  the  case  and 
it  was  very  imperfectly  investigated. 

The  Lord  Chief  Justice  told  the  jury  that  before 
they  could  find  the  prisoner  guilty  they  must  be 
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satisfied  that  the  remains  in  the  cellar  were  parts 
of  the  body  of  Cora  Crippen,  that  she  had  been 
murdered,  and  that  the  prisoner  was  the  murderer. 
The  medical  evidence  was  that  although  the 
remains  had  on  the  whole  rather  the  appearance  of 
being  feminine  than  masculine,  there  was  no  certain 
conclusion  to  be  formed,  all  the  bones  and  the 
other  parts  which  would  have  indicated  sex  having 
been  removed.  The  person  to  whom  they  belonged 
must  have  been  stout.  There  was  a  mark  on  a  part  of 
the  abdomen  which  was  alleged  by  the  witnesses  for 
the  Crown  to  be  that  of  an  old  scar.  Mrs.  Crippen 
had  been  operated  upon  in  America  some  ten  or 
twelve  years  before  for  ovariotomy,  and  her  sister, 
who  was  called,  and  Mrs.  Martinetti  had  both  seen 
the  scar  and  talked  to  her  about  it.  The  mark  lay  in 
the  place  and  in  the  line  where  a  scar  from  such  an 
operation  would  be  and  was  of  about  the  length 
which  might  be  expected.  Medical  witnesses  called 
for  the  defence  were  of  opinion  that  it  was  not  the 
mark  of  a  scar.  The  evidence  on  this  point  was  very 
long  and  very  technical  and  it  is  quite  impossible 
to  summarize  it  in  this  narrative.  The  evidence  for 
the  defence  was  given  by  gentlemen  of  eminence 
and  character  whose  bona  fides  was  not  challenged, 
but  the  weight  of  their  evidence  was  no  doubt 
diminished  by  the  fact  that  they  had  originally 
reported  to  the  solicitor  for  the  defence  that  the 
piece  of  flesh  which  bore  the  mark  in  question 
did  not  belong  to  the  abdomen  at  all.  At  the  police 
court  an  elaborate  cross-examination  of  the  medical 
witnesses    for  the  Crown  was  founded   upon  this 
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information.  Subsequent  and  more  careful  exami- 
nation of  the  remains,  however,  induced  them  to 
abandon  this  view,  and  at  the  trial  they  did  not  dis- 
pute the  evidence  upon  this  point  of  the  witnesses 
for  the  Crown,  and  a  careful  perusal  of  the  medical 
evidence  on  both  sides  makes  it  no  subject  of 
wonder  that  the  view  of  the  witnesses  for  the 
prosecution  should  have  prevailed. 

Along  with  the  remains  were  found  not  only  many 
portions  of  a  woman's  underclothing  and  nightdress, 
with  nothing  very  uncommon  about  them,  yet  still 
exactly  like  those  which  Cora  Crippen  was  in  the 
habit  of  wearing,  but  also  the  tuft  of  hair  already 
mentioned,  the  hairs  varying  in  length  from  two  or 
three  up  to  eight  inches,  dark  at  the  roots  and  for 
an  inch  or  so  of  their  length  and  lighter  beyond. 
Mrs.  Crippen,  it  appeared,  used  to  bleach  her  hair, 
and  Mrs.  Martinetti  had  noticed  that  the  part  near 
the  head  which  was  concealed  beneath  the  rest  of 
the  hair,  when  all  was  in  place,  was  dark.  Another 
witness  said  the  hairs  were  like  Mrs.  Crippen's  as 
she  had  seen  it  in  the  morning,  when  down  and 
before  she  was  dressed. 

One  important  question  was  how  long  the 
remains  had  been  in  the  earth.  It  was  agreed  that 
the  longer  a  body  has  been  in  the  ground  the  more 
difficult  it  is  to  say  how  long  it  has  been  there,  and 
that  the  time  required  for  post-mortem  changes 
varies  much  with  circumstances  and  conditions. 
The  witnesses  for  the  Crown,  however,  were  very 
sure  that  the  remains  could  not  possibly  have  been 
in  the  ground  in  September,  1905,  when  Crippen 
took  the  house,  and  they  put  the  probable  length 
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of  time  in  this  case  at  from  four  to  eight  months, 
an  estimate  which  was  not  seriously  disputed,  and 
for  which  they  gave  their  reasons.  There  was  one 
remarkable  fact  which  strongly  confirmed  this 
view  and  rendered  the  rest  of  the  evidence  upon 
this  point  almost  superfluous.  Two  sets  of  the 
prisoner's  pyjamas  were  found  in  the  house, 
together  with  a  pair  of  pyjama  trousers,  without 
the  jacket.  This  odd  pair  was  of  a  slightly 
different  pattern  from  that  of  the  two  complete 
suits.  In  the  excavation,  with  the  remains  was 
found  part  of  a  man's  pyjama  jacket  of  the 
same  pattern  with  that  of  the  odd  pair  of 
trousers.  Each  bore  a  tab  with  the  name  of  the 
sellers,  "Jones  Brothers,  Holloway,  Limited." 
Jones  Brothers  did  not  become  a  limited  company 
till  igo6,  and  one  of  their  salesmen  gave  evidence 
— which  was  not  controverted — that  the  odd  pair 
of  trousers  was  part  of  a  set  of  three  bought  at 
their  winter  sale  of  Christmas,  igo8,  and  delivered 
at  No.  39  on  the  5th  of  January,  igog.  As  the 
part  of  the  jacket  found  in  the  cellar  was  of  the 
same  pattern  and  differed  from  that  of  the  other 
two  suits,  the  inference  was  almost  irresistible  that 
the  two  together  formed  the  third  suit  of  the 
5th  of  January,  and,  if  so,  could  not  have  been  in 
the  ground  more  than  about  a  twelvemonth. 

There  remained  the  question  whether  Crippen 
was  the  murderer,  and  this  received  unexpected 
proof.  Parts  of  all  the  principal  viscera  were  sub- 
jected to  analysis,  and  after  long  research  hyoscene 
was  detected  in  every  one  of  them.  It  was  calcu- 
lated that  in  the  living  body  there  must  have  been 
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more  than  half  a  grain.  From  a  quarter  to  half  a 
grain  is  a  fatal  dose.  The  poison  could  be  given 
without  detection  in  coffee  or  anything  with  a 
pronounced  flavour  and  sweetish  taste.  After 
taking  it  the  patient  might  have  a  little  delirium 
and  excitement,  quickly  followed  by  drowsiness, 
unconsciousness,  and  complete  paralysis.  Death 
would  take  place  within  twelve  hours.  Hyoscene, 
as  might  be  expected,  is  not  in  very  frequent  use. 
It  is  very  rarely  given  by  the  mouth,  and  as  a 
hypodermic  remedy  is  injected  in  doses  of  from 
i/200th  to  i/iooth  of  a  grain.  It  was  proved  that 
Crippen  bought  on  the  igth  of  January,  igio,  five 
grains  of  hyoscene,  saying  that  he  wanted  it  for 
homcEopathic  purposes.  There  was  nothing  except 
Crippen's  evidence  to  show  what  became  of  any 
part  of  it,  except  a  small  quantity  found  in  his  room 
at  Albion  House.  His  account  was  that  he  used 
it  in  making  up  homoeopathic  preparations.  He 
had  never  bought  hyoscene  before.  The  prisoner 
was  convicted  after  a  five  days'  trial  and 
executed. 

This  narrative  is  but  a  summary,  and  a  good 
many  interesting  incidents  have  been  necessarily 
omitted,  as  the  evidence  ranged  over  a  wide  area 
of  both  time  and  space.  None  have  been  left  out 
which  could  have  qualified  and  most  would  have 
confirmed  the  result,  but  enough  has  been  told  to 
show  that  this  was  at  once  one  of  the  most  remark- 
able and  one  of  the  most  conclusive  cases  of  purely 
circumstantial  evidence  ever  tried  in  this  country 
and  perhaps  in  any  other.     The  psychology  of  the 
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story  is  very  curious.      Was  there  ever   a  better 
illustration  of  Dr.  Jekyll  and  Mr.  Hyde  ?  (n) 

(«)  Crippen's  case  affords  a  remarkable  illustration  in  real  life  of 
the  psychological  anomalies  suggested  by  R.  L.  Stevenson's  story. 
Crippen,  according  to  the  evidence  of  numerous  witnesses,  appears  to 
have  been  a  quiet,  kindly,  gentle  person,  popular  amongst  his  friends 
for  his  courtesy  and  friendliness,  apparently  living  on  very  good  terms 
with  his  wife  and  of  regular  and  creditable  habits  ;  and  yet  he  had 
carried  on  an  unsuspected  intrigue  with  Le  Neve  for  two  or  three 
years  before  the  death  of  his  wife,  whom  he  murdered  with  heartless 
treachery  and  premeditation.  Such  anomalies  exist,  no  doubt,  but 
they  are  far  from  common.  An  instance  almost  as  remarkable  is  to 
be  found  in  the  C  C.  C.  Sessions  Papers,  vol.  131,  p.  86.  A  woman 
named  Louisa  Jemima  Masset  was  convicted  in  December,  1899  {coram 
Gainsford  Bruce,  J.),  of  the  murder  of  her  illegitimate  child,  aged  3^ 
years.  She  was  a  fairly  educated  woman  and  earned  her  livelihood 
as  a  daily  governess.  Her  unchastity  appears  to  have  given  great 
distress  to  her  relatives,  but  they  behaved  kindly  to  her,  and  at  the 
time  of  the  murder  she  had  been  living  with  a  married  sister,  whose 
husband  also  was  kind  to  her.  She  had  retained  some  pupils  for 
several  years,  and  the  parents  of  several  of  them  testified  that  she  was 
most  kind  and  conscientious  and  that  they  had  had  the  utmost  confi- 
dence in  her.  In  her  sister's  house  were  several  children  and  she  was  a 
favourite  with  them,  and  apparently  after  her  fall,  as  well  as  before  it, 
lived  a  very  quiet,  orderly,  and  creditable  life.  She  had  put  out  her 
child  to  nurse  with  some  highly  respectable  people,  to  whom  she  paid 
£\  lys.  a  month.  The  payment  was  made  with  exemplary  regularity. 
She  never  showed  the  slightest  sense  of  finding  the  child  inconvenient, 
but  on  the  contrary  came  regularly  to  see  it,  and  ultimately  paid  it  a 
visit  every  week.  She  did  not  grudge  extra  expenditure  when  neces- 
sary, was  greatly  interested  about  the  child's  doings,  and  frequently 
came  more  than  once  a  week  to  see  it.  In  short,  she  showed  every 
possible  indication  of  being  a  tender  and  affectionate  mother.  She 
was  thirty-six  years  old. 

All  at  once  she  removed  the  child  from  the  persons  to  whose  care 
it  had  been  entrusted,  alleging  that  by  the  father's  directions  she  was 
to  take  it  to  one  of  his  relations  in  France,  via  Newhaven,  and  on 
Friday,  October  27th,  she  took  the  child  away  with  her  from 
Tottenham,  where  he  had  been  living.  She  went  with  him  to  Dalston 
Road  Junction  Station,  having  with  her  a  parcel  apparently  of  some 
weight.  She  abided  her  opportunity  and  at  length  got  into  a  w.c. 
with  the  boy,  whom  she  then  and  there  suffocated  and  then  bashed 
his  head  with  a  brick,  which  in  all  probability  came  from  her  brother- 
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It  is  scarcely  possible,  in  the  absence  of  unim- 
peachable direct  evidence,  to  conceive  of  any 
grounds  of  moral  assurance  and  judgment  more 
satisfactory  and  conclusive  than  those  afforded  by 
such  combinations  of  facts  as  are  presented  by 
the  foregoing  cases. 

Section  4. 
conclusion. 

The  rules  of  evidence  are  the  practical  maxims 
of  legal  and  philosophic  experience,  matured  and 

in-law's  garden  and  which,  no  doubt,  was  in  the  parcel  she  had  been 
carrying.  She  then  got  quietly  away,  went  to  London  Bridge,  and 
thence  to  Brighton,  where  she  engaged  at  an  hotel  two  rooms  for 
herself  and  her  "  brother  "  who  was  coming  on  the  Saturday.  The 
"  brother "  was  a  young  Frenchman  whose  acquaintance  she  had 
made  about  a  year  before  in  London,  and  whose  existence  was 
unknown  to  her  family.  They  had  "  walked  out"  together  and,  for 
what  reason  it  is  difficult  to  say,  she  had  told  him  of  her  having  this 
illegitimate  son.  There  had  been  no  talk  of  marriage  between  them. 
He  was  just  half  her  age  and  was  earning  only  ^"3  a  month  as  a  clerk. 
She  was  perfectly  natural,  quiet  and  free  from  all  trace  of  anything 
unusual  that  day  and  all  through  the  Sunday.  She  allowed  the 
French  youth  to  sleep  with  her.  She  returned  to  London  on  the 
Sunday  night  and  went  back  to  her  friends.  By  that  time  the  murder 
had  been  discovered  and  suspicion  had  fallen  upon  her.  She  told 
her  friends  that  she  had  arranged  with  two  women  who  were  opening 
a  nursing  establishment  in  Chelsea  to  take  the  child  for  ;i{^i2  a  year. 
The  next  morning  she  was  arrested.  The  case  against  her  was 
overwhelming  and  she  was  convicted  and  sentenced. 

The  contrast  between  the  two  natures  in  her  is  almost  as  striking 
as  in  Crippen's  case.  It  is  impossible  to  believe  that  she  had  been 
playing  the  part  of  a  hypocrite  for  three  years,  at  great  cost  to  herself- 
She  had  never  asked  her  friends  for  money,  and  there  was  no  evidence 
of  her  having  received  any  from  the  father,  whose  name,  residence, 
and  personality  were  alike  unknown  to  her  friends.  Yet  the  evidence 
was  conclusive  that  the  murder  must  have  been  planned  for  nearly  a 
fortnight  before  it  took  place,  and  she  never  showed  a  single  symptom 
of  anxiety,  excitement,  or  anything  out  of  the  ordinary  course. 
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methodized  by  a  succession  of  thoughtful  men, 
as  the  best  means  of  discriminating  truth  from 
error,  and  of  contracting  as  far  as  possible  the 
dangerous  power  of  judicial  discretion.  They  have 
their  origin  in  man's  nature,  as  an  intellectual  and  a 
moral  being;  and  "are  founded"  (to  use  the 
language  of  one  of  the  most  eloquent  of  advocates) 
"  in  the  charities  of  religion,  in  the  philosophy  of 
nature,  in  the  truths  of  history,  and  in  the  experience 
of  common  life."  Such  rules  must  of  necessity  be 
substantially  the  same  in  all  cases ;  and  the 
observance  of  them  is  indispensable  to  social 
security  and  happiness.  To  disregard  them, 
under  whatever  circumstances  or  pretext,  is  to 
subject  to  the  sport  of  chance  those  fundamental 
rights  which  it  is  the  object  of  social  institutions 
to  secure. 

The  design  of  this  Essay  has  been  to  investigate 
the  foundations  of  our  faith  in  circumstantial 
evidence,  to  ascertain  its  limits  and  its  just  moral 
effect,  and  to  illustrate  and  confirm  the  reasonable- 
ness of  the  practical  rules  which  have  been 
established  in  order  to  prevent  unauthorized 
assumptions,  and  to  secure  to  relevant  facts  their 
proper  weight.  It  has  been  maintained  that  cir- 
cumstantial evidence  is  inherently  of  a  different 
and  inferior  nature  from  direct  and  positive  testi- 
mony ;  but  that  nevertheless  such  evidence,  although 
not  invariably  so,  is  frequently  superior  in  proving 
power  to  the  average  strength  of  direct  evidence  ; 
and  that,  under  the  safeguards  and  qualifications 
which  have  been  stated,  it  affords  a  secure  ground 
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for  the   most  important  judgments  in  cases  where 
direct  evidence  is  not  to  be  obtained. 


It  must,  however,  be  conceded,  that  "with  the 
wisest  laws,  and  with  the  most  perfect  administra- 
tion of  them,  the  innocent  may  sometimes  be  doomed 
to  suffer  the  fate  of  the  guilty  ;  for  it  were  vain  to 
hope  that  from  any  human  institution  all  error  can 
be  excluded"  (o).  But  certainty  has  not  always  been 
attained  even  in  those  sciences  which  admit  ot 
something  approaching  to  demonstration  ;  still  less 
can  unfailing  assurance  be  invariably  expected  in 
investigations  which  are  largely  concerned  with 
moral  considerations  and  with  the  facts  and  impulses 
of  human  nature.  Nor  can  any  argument  against 
the  validity  and  sufficiency  of  circumstantial  evi- 
dence as  a  means  of  arriving  at  moral  certainty  be 
drawn  from  the  fact  that  it  has  occasionally  led  to 
erroneous  convictions,  which  does  not  equally  mili- 
tate against  the  validity  and  sufficiency  of  moral 
evidence  of  every  kind  ;  and  it  is  believed  that  a  far 
greater  number  of  wrong  convictions  have  arisen 
from  false  and  mistaken  direct  and  positive  testi- 
mony than  from  erroneous  inferences  drawn  from 
circumstantial  evidence.  "  Admitting,"  said  Mr. 
Justice  Story,  "  the  truth  of  such  cases,  are  we,  then, 
to  abandon  all  confidence  in  circumstantial  evidence, 
and  in  the  testimony  of  witnesses  ?  Are  we  to 
declare  that  no  human  testimony  to  circumstances 
or  to  facts  is  worthy  of  belief,  or  can  furnish  a  just 
foundation  for  a  conviction  ?     That  would  be  to 

{0)  Romilly's  Obs.  on  the  Cr.  L.  of  Engl.,  3rd  ed.  (1813),  pp.  92-94. 
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subvert  the  whole  foundations  of  the  administration 
of  public  justice  "  {p). 

These  considerations  ought  not  therefore  to  pro- 
duce an  unreasonable  and  indiscriminate  scep- 
ticism ;  their  legitimate  effect  should  be  to  inspire 
a  salutary  caution  in  the  reception  and  estimate 
of  circumstantial  evidence,  and  to  render  the 
legislator  especially  wary  how  he  authorizes,  and 
the  magistrate  how  he  inflicts,  punishment  of  a 
nature  which  admits  of  neither  reversal  nor  mitiga- 
tion. It  is  indispensable,  however,  under  every 
system,  to  the  very  existence  of  society,  that  the 
tribunals  should  act  upon  circumstantial  evidence. 
Infallibility  belongs  not  to  man ;  and  even  his 
strongest  degree  of  moral  assurance  must  be 
accompanied  by  the  possible  danger  of  mistake ; 
but  after  just  effect  has  been  given  to  sound 
practical  rules  of  evidence,  there  will  remain  no 
other  source  of  uncertainty  or  fallacy  than  that 
general  liability  to  error  which  is  incidental  to  all 
investigations  founded  upon  moral  evidence,  and 
from  which  no  conclusion  of  the  human  judgment, 
whether  based  upon  direct  or  circumstantial  evi- 
dence, can  be  absolutely  and  entirely  exempt. 

{p)  Wharton's  Criminal  Law  of  the  U.  S.,  p.  343,  3rd  ed.  1855. 
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Note  to  p.  162. 

The  Editor  is  indebted  for  the  following  note 
(written  in  1902)  to  his  son,  W.  A.  Wills,  M.D., 
F.R.C.P. 

During  the  last  three  years  experiments  have  been  carried 
on  by  Bordet  and  Uhlenhuth  which  have  resulted  in  the 
elaboration  of  a  test  by  which  it  is  claimed  that  human 
blood  can  be  distinguished  from  the  blood  of  all  other 
animals  (except,  perhaps,  that  of  the  ape) ;  and,  further, 
that  the  blood  of  each  individual  animal  can  be  identified. 
This  test  depends  upon  the  fact  that  the  blood  serum  of 
one  animal,  after  certain  treatment,  is  haemotoxic  to  the 
blood  of  the  same  animal  and  to  that  of  no  other,  and  is 
closely  akin  to  the  (Vidal's)  serum  reaction  frequently  used 
for  the  diagnosis  of  enteric  fever.  It  is  equally  applicable  to 
fresh  blood  and  to  bloodstains  which  have  been  dried  and 
exposed  to  the  air  for  some  considerable  time. 

As  this  method  is  little  known,  it  may  be  of  interest  to 
describe  the  technique  in  some  little  detail. 

Ten  cubic  centimetres  of  defibrinated  human  blood  are 
injected  into  the  peritoneal  cavity  of  a  rabbit  every  six  or 
eight  days,  and  after  five  such  injections  the  blood  serum 
or  the  blood  itself  of  the  rabbit  is  available  for  use  as 
follows : 

Dissolve  the  spot  of  blood  that  requires  identification 
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in  normal  saline  solution — or,  better,  distilled  water ;  filter, 
and  place  4  or  5  cub.  cent,  in  two  small  test  tubes. 

To  one  of  these  (a)  add  0*5  cub.  cent,  of  rabbit's  blood 
made  haemotoxic  as  above ;  to  the  other  (b)  add  0*5  cub. 
cent,  of  normal  rabbit's  blood.  A  third  control  tube  (c) 
may  be  made  with  4  or  5  cub.  cent,  of  a  solution  in  distilled 
water  of  the  blood  of  any  other  animal,  except  ape  or 
man. 

Place  the  solutions  in  a  warm  chamber  at  37°  C. :  if 
the  spot  of  blood  be  human,  in  an  hour's  time  the  tube  (a) 
will  show  a  turbidity  or  precipitate,  while  (b)  and  (c)  will 
remain  perfectly  limpid. 

This  can  be  even  better  carried  out  in  hanging  drop 
preparations  under  the  microscope.  It  is  necessary  that 
the  quantity  of  serum  used  in  this  test  should  be  carefully 
measured  to  ensure  equal  treatment  of  the  various  tubes. 

It  is  obvious  that  by  preparing  a  number  of  sera  rendered 
haemotoxic  by  the  blood  of  different  animals,  a  spot  of  blood 
of  unknown  origin  can  be  identified,  provided  that  it 
belongs  to  one  of  the  various  species  of  animals  with 
whose  blood  haemotoxic  rabbit  serum  has  been  prepared. 

Vide  British  Medical  Journal,  March  30,  1901,  p.  788. 

Ibid.  Epitome,  June  29,  1901,  p.  436. 

Journal,  Royal  Microscopical  Society,  1901,  p.  791. 

Note  to  p.  432.     By  The  Editor. 

A  constant  source  of  difficulty  in  judicial  investigations 
lies  in  what  seems  almost  like  an  ineradicable  tendency  of 
human  nature — an  impulse  to  appear  to  know  everything 
about  occurrences  of  which  the  witness  in  reality  knows 
but  a  part,  and  often  a  small  part.  I  have  been  constantly 
struck  with  this  phenomenon  in  cases  of  collision  between 
two  vehicles.  No  matter  how  instantaneous  the  occur- 
rence may  have  been,  the  witnesses,  unless  stunned  at  the 
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time,  almost  always  speak  to  every  detail.  It  seems  to 
require  some  moral  courage  to  say  "  I  don't  know."  It  is 
not  that  the  witnesses  mean  to  deceive,  but  they  have 
reasoned  out  what  they  never  really  observed,  and  confound 
the  impressions  so  produced  with  those  of  actual  observa- 
tion. I  once  met  with  a  bad  carriage  accident  myself.  I 
was  particularly  well  situated  for  observation,  and  was  not 
stunned  for  more  than  a  few  seconds.  I  believe  I  know 
how  it  happened,  but  I  am  conscious  that  I  know  it  only 
by  reasoning  upon  the  little  that  I  did  see.  Had  I  not 
had  the  warning  of  long  professional  experience,  I  have 
little  doubt  that  I  should  have  come  to  suppose  I  had  seen 
it  all. 
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must  cover  whole  time  of  transaction,  280 

more  credible  if  alleged  at  once,  281 

less  credible  if  an  afterthought,  281 

many  sources  of  fallacy  in,  282,  283 

easy  of  fabrication,  283,  285  (noU) 

George,  B.,  on,  284,  285 

Nottingham  formerly  notorious  for,  285 

remarkable,  in  Thornton's  case,  281,  293 — 298 

AMOUNT  OF  EVIDENCE,  rules  as  to, 
in  the  civil  law,  33,  34,  325 
in  continental  codes,  414 
in  general,  no  rule  in  English  law,  414 
but  treason  and  perjury  are  exceptions,  415 
also  certain  offences  in  respect  of  women  and  children,  416  (and 

note) 
also  in  actions  for  breach  of  promise  of  marriage,  t'dtW. 
evidence  of  accomplices  should  be  corroborated,  417,  418 

ANACHRONISMS, 

in  forged  documents,  243 — 246 

ANALOGY, 

explained,  14 

differs  from  experience,  14 

value  of,  14,  15 

Bishop  Hampden  on  value  of,  15,  16 

ANNO  DOMINI  WATER  MARK, 
in  paper,  45,  241 

ANOMALIES,  PSYCHOLOGICAL, 
illustrations  of,  506 
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APPEAL  OF  MURDER,  140,  141,  298 
abolished,  298,  299  (note) 

ARAM,  EUGENE, 
trial  of,  121 — 122 

ARISTIPPUS, 

his  inference,  24 

ARREST, 

evidence  of  conduct  on,  important,  144 

ARSENIC, 

poisoning  by,  137,  138,  142,  252,  356  et  seq.,  377 
Reinsch's  test  for,  155,  156,  368 

ARSON, 

evidence  of  similar  facts  in  charges  of,  72 
Patteson,  J.'s  ruling  in,  72,  73 
Erie,  J.,  on,  73 

ASHLEY, 

the  case  and  appeal  of,  271,  272  {note) 

ASSURANCE, 

various  degrees  of,  7,  17 

AURORA  BOREALIS, 

first  record  of  its  appearance,  435 

AUSTRIA, 

penal  code  of,  109,  410,  420 

BACON,  LORD, 

on  criminal  intent,  64 — 67 

BAVARIAN  CODE, 

restrictions  as  to  evidence  in,  37 

BAYLEY,  J., 

on  the  conditions  of  circumstantial  proof,  288 

BELIEF, 

various  degrees  of,  7,  t6,  17 
produced  by  moral  evidence,  413,  414 


INDEX. 

BENTHAM, 

on  precision  in  justice,  ii 

BEST,  J., 

on  presumptions  from  proved  facts,  328 

BEST  EVIDENCE, 
rule  as  to,  308 — 311 
suppression  of,  308,  309 
when  the  rule  is  relaxed,  309,  310 

BIOLOGICAL  (OR  PRECIPITIN)  TEST  FOR  BLOOD,  163—166 

BIRTH, 

concealment  of,  31,  32,  407 — 410 

BLACKBURN,  LORD, 

on  joinder  of  felonies  and  misdemeanours,  78 

BLOOD, 

human  and  animal,  161 — 166 

mammals  and  birds,  166 

of  ape,  511 

test  for,  biological  or  precipitin,  163 — 166 

spectroscopic,  167,  168 

chemical,  167,  168 

microscopic,  167,  168 
new  and  old  stains,  167,  168,  511 
Dr.  Dupr6,  F.R.S,  on,  166—168 
Dr.  Willcox,  M.D.,  F.R.C.P.,  on,  163—166 

BODY, 

concealment  of,  134 — 136,  499,  502,  503 

discovery  of,  usually  necessary  in  proof  of  corpus  delicti,  333 

but  not  always  indispensable,  333,  334,  335,  341 
identification  of,  212—213,  339—343.  347—348,  499.  502,  503 

BOLLAND,  B., 

on  conflicting  evidence  of  identity,  182 

BOORNS,  THE  TWO, 

their  confession  and  trial,  112,  113 

BREACH  OF  PROMISE  OF  MARRIAGE, 

corroborative  evidence  required,  416  (note) 
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BROOME,  CASE  OF,  481—490 

BROUGHAM,  LORD, 

on  the  force  of  testimony,  10 

on  the  shifting  of  the  burden  of  proof,  305 

BULLER,  J., 

on  presumptions  necessarily  arising  from  circumstances,  44 

on  suppression  of  evidence,  132 

on  moral  conduct  in  charges  of  poisoning,  375,  376,  385,  386 

BURDEN  OF  PROOF, 
lies  on  affirmant,  304 
may  shift  during  the  case,  305 
absence  of  explanation  by  accused,  305,  306 

BURKE, 

on  legal  presumptions  and  fictions,  28,  29 

on  natural  presumptions,  29 

on  positive  presumptions,  38 

on  circumstantial  and  positive  proof,  43,  44 

on  wide  range  of  circumstantial  evidence,  54,  55 

BYE-LAWS, 

offences  against,  32 

doctrine  oitnens  rea  does  not  apply  to,  148,  149,  154  {note) 

CAMPBELL,  LORD,  L.  C.  J., 
on  motive  to  crime,  63 
Libel  Act,  1843. ..146,  147 
on  proof  of  poisoning,  374,  401,  402 

CAPITAL  PUNISHMENT, 

was  formerly  awarded  for  all  felonies,  275  {note) 

this  has  given  rise  to  many  mischievous  refinements,  66  {note), 

275  {note) 
undesirable  after  long  lapse  of  time,  310 
abolition  suggested  for  infanticide,  409,  410 

CERTAINTY, 

absolute  and  moral,  7 

moral,  incapable  of  numerical  expression,  9,  10,  1 1 

necessary  and  sufficient  for  conviction,  311,  312,  318,  414 

CHANCES, 

doctrine  of,  8,  g,  10 


INDEX. 

CHARACTER, 

evidence  of,  272 — 279 

must  be  of  general  reputation,  273 

exceptions  to  this,  276 — 278 

good,  a  presumption  of  innocence,  274 

bad,  not  a  presumption  of  guilt,  274,  275 

Civil  and  Scotch  Law,  275,  276 

requires  careful  scrutiny,  276 

Parke,  B.,  on,  277 

under  Criminal  Evidence  Act,  1898. ..278,  279 

CHEMISTRY, 

its  importance  in  cases  of  poisoning,  367 — 369 

when  its  tests  are  infallible,  368 

fails  to  reach  some  vegetable  poisons,  369 

CHEQUES, 

embossed  figure  on  stamp  detected  forgery,  242,  465,  466 

CHILDBIRTH,  403—411 

CHILD  MURDER.    See  Infanticide. 

CIRCUMSTANCES, 

are  the  foundation  of  presumptions,  24 
are  infinitely  varied,  32 
accurate  classification  of,  impossible,  36,  37 
"  cannot  lie,"  42 — 44 

but  the  narrators  can,  43 
are  minor  facts,  43 

must  be  proved  by  human  testimony,  43 
mistaken  doctrines  as  to,  42,  43 
the  mind  is  apt  to  strain,  48 
"  imputation  and  strong,"  61 
unexplained  suspicious,  97 — 108 
lack  of  explanation  adds  to  force  of,  97 
of  suspicion  alone  not  enough  to  convict,  98 
opportunities  of  explaining  suspicious,  loi,  102 
should  be  closely  connected  with  the  factum  probandum,  288,  289 
concurrence  of  independent,  421 — 423 
discrepancies  in,  429 — 434 

CIRCUMSTANTIAL  EVIDENCE, 
a  leading  head  of  testimony,  6 
importance  of,  6 
characteristics  of,  19 — 21 
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CIRCUMSTANTIAL  EVIDEI^CE— continued. 

same  nature  as  direct  evidence,  19 

distinguished  from  direct  evidence,  19,  20 

distinguished  from  presumptive  evidence,  21 

force  and  effect  of,  22;  and  ch.  viii.,  pp.  412 — 420,  and  next 
title 

relative  value  of,  to  direct  evidence,  39—52 

inferior  to  direct  evidence,  39 

fallacy  of  contrary  theory,  44,  45 

Macdonald,  L.  C.  B.,  on  the  comparison,  46,  47 

there  should  be  no  contrast,  47 

force  of,  depends  on  inference,  48 

fashion  to  treat  as  inherently  weak,  49 

may  amount  to  absolute  demonstration,  49 

Lord  Coleridge,  J.,  on,  49  {note) 

plays  a  great  part  in  criminal  jurisprudence,  50 

in  cases  of  burglary,  51 

of  two  classes,  conduct  and  extrinsic  facts,  55 

extrinsic,  178 

identification  by,  206 — 227 

exculpatory,  249 — 286 

rules  specially  applicable  to,  287 — 322 

proof  of  corpus  delicti  by,  326 — 332 

penal  code  of  Austria  and,  420 

affords  secure  ground  for  judgments,  508,  509 

occasional  errors  in,  509 

CIRCUMSTANTIAL  EVIDENCE,  FORCE  AND  EFFECT  OF, 
generally,  412 — 420 
its  foundation,  412 

and  proving  power,  413 
may  produce  moral  certainty,  414 
rules  as  to  number  of  witnesses  dangerous,  414,  415 

rare  in  English  law,  415 

instances  of,  415,  416 

as  to  accomplices,  417,  418 
how  warrants  our  conclusions,  418,  419 

there  is  no  semiveritas,  420 
in  particular  cases,  421 — 435 

from  independent  circumstances,  421 — 423 
analogous  to  chain  or  rope,  422 
does  not  admit  of  numerical  computation,  422 
illustrated  by  case  of  stolen  coins,  423,  424 
fabrication  of,  a  difficulty,  424,  425 
undesigned  coincidences,  425,  426 


INDEX. 

CIRCUMSTANTIAL  EVIDENCE,  FORCE  AND  EFFECT  OF 

— continued. 

in  particular  cases — continued. 

disproof  may  be  difficult  or  impossible,  427,  429 
in  Lord  Eldon's  time,  427 
less  so  now,  428 
right  to  copy  of  evidence,  428 
mistakes  of  witnesses,  429,  430 
delusions,  430,  431 
small  variations  in,  431,  432 

Paley  and  Lord  EUenborough  on,  432 
instances  from  historians,  433,  434 
omissions  in  evidence  on  a  different  footing,  434 — 435 
cases  in  illustration,  435 — 507 

CIVIL  LAW,  THE.    See  also  Roman  Law. 
maxims  as  to  rules  of  evidence,  34,  325,  414 
confessions,  importance  attributed  to,  36 

CIVIL  AND  CRIMINAL  LAW, 

rules  of  evidence  the  same  in,  71,  316  {note),  320,  321,  328,  329 
a  prisoner's  position  as   to   evidence   better    than   that   of  a 
defendant  in  a  civil  action,  429 

CLARENDON,  LORD, 

his  account  of  Hubert's  confession,  iii,  112 

on  the  effect  of  fright  at  the  Fire  of  London,  430,  431 

historical  discrepancies  of,  433,  434 

historical  dishonesty  of,  434 

CLOCKS, 

comparison  of  different,  247,  282,  297 
fraudulent  alteration  of,  282 

CLUE,  A  SINGLE, 

leading  to  discovery  of  the  criminal,  467 

COCKBURN,  L.  C.  J., 

on  criminal  intent,  65,  66 

on  convicting  upon  scientific  speculation,  161,  162 

CODES.     See  Foreign  Codes. 

COERCION,  OF  WIFE  BY  HUSBAND, 
presumed,  249 
a  ground  of  acquittal,  262 

COFFIN-PLATE, 

secondary  evidence  of,  rejected,  309,  339,  340 
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COIN, 

uttering  counterfeit,  similar  utterings  by  prisoner,  72 
stolen,  illustration  suggested  by  Mr.  Starkie,  423,  424 
marks  of,  on  paper,  486,  487,  489 

COINCIDENCES, 

force  of  undesigned,  425,  426 

COKE,  LORD, 

his  case  of  the  wicked  uncle,  258,  259,  334 
his  double  caveat,  259 

COLERIDGE,  J., 

on  possession  of  husband  and  wife,  87,  88 

COLERIDGE,  LORD,  J., 

on  circumstantial  evidence,  49  {note) 

on  relevancy  of  moral  conduct,  349  (and  note) 

COMPARISON, 

of  footprints,  proper  method  of,  219,  220 
of  handwriting,  229 — 233 
of  clocks,  247,  282,  297 

CONCEALMENT, 

presumption  of  guilt  from,  125 

of  body,  134—136,  341 

of  death  of  illegitimate  child,  31,  32,  261,  262,  407,  408 

of  birth,  407 — 410 

conviction  for,  safer  than  for  murder,  409 

CONDUCT, 

generally  indicates  motive,  62 

amounting  to  confessional  evidence,  123 — 128 

shewing  guilty  knowledge  of,  121 — 125 

disguise,  flight,  &c.,  125 — 126 
suspicious  alone,  is  inconclusive,  127,  128 

moral,  in  investigation  oi corpus  delicti,  343,  344,  349  (and  note),  376 
important  in  cases  of  poisoning,  374 — 378 

CONFESSION, 

of  Constance  Kent,  63 
of  Hubert,  in,  112 
of  the  two  Booms,  112, 113 
direct,  108 

independent  proof  of  criminal  act  necessary,  109 

must  be  voluntary,  108 
indirect,  108 — 128 

through  torture  and  intimidation,  33,  no — in 
false.  III — 119 
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COtiFESSlON— continued. 

the  whole  must  be  considered,  ii6,  117 

but  no  obligation  to  accept  the  whole  or  any  part,  ibid. 

jury  are  sole  judges  of,  118 

ambiguity  of  indirect,  119 

hasty,  Sir  M.  Foster  on,  120 

wrong  conviction  through  imprudent,  121 

when  the  mind  off  its  guard,  121 — 123 

CONSCIOUSNESS,  GUILTY, 

acts  indicative  of,  68 — 78 

evidence  of  similar  acts  to  prove,  71 — 78 

in  arson,  72,  73 

in  murder,  74,  75 

in  receiving  stolen  property,  75 — 77 

CONVICTION,  MORAL.     See  Certainty. 

CONVICTIONS, 

erroneous,   93,   94,    112 — 113,  179 — 180,  220,  note  {x),  224,  225, 

258—259,  292,  333—334 
previous,  when  evidence  of  is  admissible,  278 

CORPSE, 

bleeding  in  presence  of  murderer,  40,  41,  53 
of  Pym  exposed  to  public  view,  434 

CORPUS  DELICTI, 

meaning  of  the  expression,  323,  324 

origin  of  the  expression,  323,  324 

mere  confession  insufficient  proof  of,  109,  119,  120 

acquittal  where  uncertainty  as  to,  177 

proof  of,  323 — 411 

by  circumstantial  evidence,  326 — 332,  344 
may  be  presumed  from  facts  proved,  328 — 332 
A.  in  cases  of  homicide,  332 . 

three  propositions  must  be  made  out,  333 

(i.)  discovery  of  body  usually  necessary,  333 
dangerous  to  convict  without  it,  333,  334 
sometimes  rendered  impossible  by  offender,  335 
may  be  inferred  if  facts    create  moral  certainty, 
335—336 
(ii.)  identification  of  body  necessary,  339 — 343 
Bramwell,  B.,  on  this  rule,  340 
unnecessary  where  impracticable,  341 
(iii.)  proof  of  cause  of  death,  343 

suicide  and  accident  must  be  negatived,  343 — 352 
moral  conduct  of  accused,  relevancy  of,  343,  344 
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CORPUS  DELICTI— continued. 
proof  of — continued. 

B.  tn  cases  of  poisoning,  352 — 403 

post  mortem  appearances  and  expert  knowledge,  353 

possession  of  poison,  355 

opportunity  of  administering  it,  355,  356 

Rolfe,  B.,  on,  358—359 
L'Angelier,  death  of  L'Angelier,  358—367 
importance  of  chemical  tests,  367,  368 

absence  of,  causes  doubt,  368,  369 
vegetable  poisons,  369 

Dr.  Dupr6's  note  upon,  369 

circumstantial  evidence  of,  370 

Parke,  B.,  on  this  rule,  373,  374 

Lord  Campbell  on  this  rule,  374 
moral  conduct  of  accused,  374 — 380 
may  be  very  material,  375 
combined  with  scientific  evidence,  376,  401 
former  attempts  to  poison,  377 

when  admissible  in  evidence,  378 
moral  facts  sometimes  fallacious,  378,  379 
some  notable  cases,  380 — 403 

C.  in  cases  of  infanticide,  403 — 4T0 

symptoms  of  pregnancy  a  difficulty,  403,  404 
child  must  be  born  alive,  405 

difficult  to  prove,  405,  406 
motive  often  to  conceal  birth,  407 
casualties  at  birth,  408 

conviction  for  concealment  of  birth  safer,  409 
suggested  abolition  of  capital  punishment  in,  409,  410 
omission  to  prepare  for  birth  might  be  made  a  minor 
offence,  410  (note) 

CORROBORATIVE  EVIDENCE,  when  necessary, 
in  some  offences  with  respect  to  women,  416 
under  the  Criminal  Law  Amendment  Act,  416 
in  affiliation  cases,  416 
under  the  Children  Act,  1908. ..416  (note) 
to  support  evidence  of  accomplices,  417,  418 
if  none,  judge  must  advise  jury  to  acquit,  418 

CREDIBILITY, 

and  probability,  12 

of  testimony  and  of  fact  distinguished,  412 

omissions  not  fatal  to,  434,  435 
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CRESSWELL,  J.,  on  proper  value  of  motive,  256 

CRIME, 

definition  and  explanation  of,  54 

motives  to,  54,  56 — 68 

preparations  for  and  opportunity  of,  79 — 82 

possession  of  fruits  of,  82 — 97 

absence  of  inducement  to  commit,  260 

magnitude  of,  does  not  affect  rules  of  proof,  321,  322 

erroneous  views  criticized,  316,  319,  320 

CRIMINALITY, 

never  presumed,  305 

CRIMINAL  EVIDENCE  ACT,  1898, 

evidence  of  bad  character  under,  278,  279 

CRIMINAL  RESPONSIBILITY.     See  Responsibility. 
CRIPPEN,  CASE  OF,  490—506 

CROSS-EXAMINATION, 

in  charges  of  offences  against  women,  254 

as  to  character  of  prisoner  giving  evidence,  278,  279 

CRUELTY  TO  CHILDREN  ACT,  1894,  and  CHILDREN  ACT, 
1908, 
when  corroboration  required,  416  {note) 

CUVIER, 

his  use  of  analogy,  15 

DATES, 

verification  of,  241—248 

DAVENPORT,  SIR  THOMAS, 
his  error  in  identification,  40 

DEATH, 

concealment  of,  31,  32,  134 — 136,  261,  262 
may  be  presumed,  335 
cause  of,  must  be  proved,  343 
punishment  of,  275,  note  {m) 

suggested  abolition  for  infanticide,  409,  410 
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DECLARATIONS, 

as  indicative  of  guilty  intention  discussed,  68 — 70 
Eyre,  L.  C.  J.,  upon,  68 

DELAY, 

effect  upon  evidence  and  punishment,  310,  311 
in  bringing  accusation,  257  (note) 

DEMEANOUR, 

of  accuser,  252,  253 
of  accused,  257 — 259 

DEMONSTRATION, 
explained,  5 
relates  to  absolute  and  necessary  truths,  7 

DEPOSITIONS, 

when  witness  dead  or  ill  may  be  read,  310 
prisoner's  rights  to  have  copies  of,  428 

DESIGN  OF  THIS  ESSAY,  5,  6,  508 

DESTRUCTION, 

of  cargo,  134 

of  human  remains,  134 

of  evidence.     See  Suppression  of  Evidence. 

DICKMAN,  CASE  OF,  471—481 

DIRECT  EVIDENCE, 

distinguished  from  circumstantial,  19,  20 
relative  value  of,  39 — 52,  330,  508 

DISCREPANCIES, 

in  human  testimony,  429 — 434 
do  not  necessarily  indicate  falsehood,  431 
if  trivial  may  even  add  force  to  a  story,  432 
historical,  433,  434 

DISGUISE, 

a  circumstance  of  suspicion,  125 
in  handwriting,  239 — 241 

DOCUMENTS, 

may  be  tested  by  internal  evidence,  242,  247 
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DUPRE,  DR.,  F.R.S., 

on  detection  of  bloodstains,  i66 — i6g 
on  vegetable  poisons,  369  (note) 

ECCLESIASTICAL  AND  ADMIRALTY  COURTS, 

former  rule,  as  to  number  of  witnesses  required,  414,  415 

ELDON,  LORD, 

on  impossibility  of  contradicting  certain  classes  of  evidence,  437 

ELLENBOROUGH,  LORD,  L.  C.  J., 

on  considering  whole  of  a  statement,  116 

on  explanation  of  suspicious  circumstances,  305,  306 

on  minute  diversities  in  a  story,  433 

EMBEZZLEMENT, 

three  charges  in  one  indictment,  78 

EMOTION,  SIGNS  OF, 

as  indirect  confessional  evidence,  122,  123,  125,  126 

ERLE,  J., 

on  indications  of  guilt  in  arson,  73 

ERRONEOUS  CONVICTIONS.    See  Convictions. 

ERSKINE,  LORD, 

proof  a  presumption  of  the  highest  order,  41,  155 

EVIDENCE.     See  also  Rules  of  Evidence. 
nature  of,  i 
and  proof,  3 
various  kinds  of,  4 — 6 
intuitive,  4 
moral,  5,  7,  9 

circumstantial,  a  leading  head  of  testimony,  6 
importance  of,  6 
See  Circumstantial  Evidence. 
direct  and  indirect  or  circumstantial,  19 

relative  value  of,  39 — 52,  330 
of  the  senses,  may  err,  39,  40,  41 
indirect  confessional,  108 — 128 
suppression  of,  by  prisoner,  128 — 136 

by  prosecution,  144,  145 
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EVIDENCE— contifiued. 
fabrication  of,  136 — 145 
scientific,  154 — 177 

of  criminality  where  homicide  suspected,  154,  155 
as  to  lunacy,  156 

what  evidence  admissible,  156 — 159 
seldom  implicitly  adopted,  160 
inconclusive  without  material  facts,  169 
as  to  finger  prints,  191 — 205.     See  Finger  Prints. 
as  to  handwriting,  227 — 241.     See  Handwriting. 
secondary,  when  admissible,  309,  310 
best,  308 — 310 
in  civil  and  criminal  cases,  71,  note{u),  316  {note),  320 — 321,  328— 

329 
discrepancies  in,  429 — 434 
affirmative   better  than  negative,  434,  435 
amount  of,  rules  as  to,  in  the  Civil  Law,  33,  34,  325,  414 
in  English  Law,  415 — 417 

EXCRETA, 

examination  of,  in  cases  of  poisoning,  368,  369 

EXCULPATORY  PRESUMPTIONS,  249—286 
innocence,  250 
if  evidence  incredible,  251 
if   conduct  and  demeanour  of  complainant   inconsistent,   252, 

253 
where  a  motive  for  false  accusation,  255 — 257 
from  demeanour  of  accused,  257 — 259,  265 
from  absence  of  motive,  260 
least  guilty  motive  presumed,  262 
from  counteracting  motives,  263 — 264 
from  surrender  to  justice,  264 
from  other  circumstances,  266,  270 
from  satisfactory  explanation,  267 — 269,  270 — 271 
from  fabrication  of  evidence  against  accused,  271,  272 
from  good  character,  272 — 278 
alibi,  279 — 285.     See  Alibi. 

EXPERIENCE, 

standard  of  credibility,  12 
meaning  and  range  of,  13 
differs  from  analogy,  14 

C.E.  15  MM 
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EXPERT  EVIDENCE,  155—162 

should  be  corroborated  by  facts,  160,  i6g 

as  to  finger  prints,  191—205.     See  Finger  Prints. 

as  to  handwriting,  230—233.     See  Handwriting. 

EXPLANATION, 

serious  consequences  of  false,  99 — 108 

natural  opportunities  of,  loi,  102 

may  be  tested  by  adjournment  of  trial,  105 — 108,  144 — 145 

absence  of,  by  accused,  its  proper  weight,  305 — 307 

EXTRINSIC  INCULPATORY  INDICATIONS,  178—248 
identification  of  person,  179—221 

of  property,  222 — 227 
proof  of  handwriting,  227 — 240 
verification  of  dates  and  time,  241 — 248 

EYRE,  L.  C.  J., 

on  declarations  of  intention,  68,  69 


FABRICATION  OF  EVIDENCE,  138—142 
false  representations,  136 

omens,  warnings  and  illness  invented,  136 — 139,  381,  383,  389 
self-inflicted  wounds,  139 
putting  weapon  in  hand  of  victim,  139 — 141 
forging  letters,  142 
false  alibi,  142,  143,  282 — 285 
false  charges,  254,  255 

to  avert  suspicion,  190 — 191,  220,  note  {x),  271,  272 
success  of  confederacy  difficult,  424,  425 

FACTS, 

"cannot  lie  "  criticized,  42 — 45 

in  evidence  must  be  connected  with  factum  probandum,  287 — 289 

insignificant  may  be  most  cogent,  489 

FALLIBILITY, 

of  human  testimony,  39 — 43,  430 — 431 

FALSE  ACCUSATIONS, 
by  women,  253 — 256,  416 

Sir  M.  Hale  on,  253,  254 
in  other  cases,  255 
motives  for  making,  255,  256 

Cresswell,  J.,  upon,  256 
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FALSEHOODS, 

Parke,  B.,  on,  gg,  lOO 
indicate  guilty  consciousness,  gg 
disastrous  effect  of,  loo 
variations  in  evidence  may  not  be,  431,  432 
Sec  Fabricated  Evidence. 

FAMILY  LIKENESS, 

identification  by,  188,  189 

FARINACIO,  PROSPERO, 

on  corpus  delicti,  323,  324 

FEAR, 

expression  of,  may  lead  to  detection,  125 — 127 
does  not  necessarily  indicate  guilt,  126 
anecdotes  by  Lord  Clarendon,  430,  431 

FELONIES, 

evils  arising  from  extreme  severity  as  to,  66,  note  [I) 
where  several  charged,  prosecution  must  elect,  78 
must  not  be  joined  with  misdemeanours,  78 
Lord  Blackburn  on  this  rule,  78 

FELTON, 

his  reply  when  threatened  with  torture,  no,  in 

FEUERBACH,  ANSELM  VON, 

Lady  Duff  Gordon's  translation  of,  35 
on  effect  of  arbitrary  rules  of  evidence,  36 

FICTIONS, 

Burke  on  legal,  28 

FINGER  PRINTS,  191—205 

identification  by,  191 

system  new,  191 

afford  conclusive  evidence,  191 

two  uses  of  system,  192 

surface  of  finger  never  even,  192 

patterns  never  change,  193 

illustrations  of,  193 — 201 

power  by  statute  to  take,  194 

process  of  taking,  194 

classification  and  verification  of,  195,  196 

finger  marks,  196 

on  articles  compared,  197 
instances  of  use  of,  ig7,  19S 
illustrations  of  use  of,  198 — 202 
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FINGER  FRIUTS— continued. 

concidences  cannot  be  accidental,  202 
analogous  case  of  Fraunhofer's  lines,  202 
great  assistance  in  tracking  criminals,  203 
initial  reluctance  to  accept  evidence  of,  203,  204 
success  due  to  Sir  E.  Henry's  classification,  204,  205 

FLASH  OF  GUN, 

recognition  by,  182 — 184 

FLIGHT, 

at  common  law,  a  presumption  of  guilt,  125 
as  confessional  evidence,  125,  126 
Abbott,  J.,  on  its  legitimate  effect,  126 
presumption  of  guilt  from,  264 

FOOTPRINTS, 

as  circumstantial  evidence,  96 
identification  by,  214 — 221 
proper  method  of  comparing,  220 
fabrication  of,  220,  221 

FORCE  OF  EVIDENCE, 

cannot  be  measured  as  a  mechanical  force,  315 
does  not  admit  of  numerical  computation,  422 
combined  effect  of  many  concurrent  elements  of  proof,  ibid. 
See  Circumstantial  Evidence,  Force  of. 

FOREIGN  CODES, 

French,  definition  oi  presomptions,  23 

Austrian,  410,  420 

mother  making  no  provision  for  life  of  infant,  410 

no  death  sentence  where  evidence  is  all  circumstantial,  420 

provisions  as  to  legal  proof,  34,  35,  414 

FORGERY.     See  also  Handwriting. 

of  banknotes,  evidence  of  similar  acts,  71,  72 

of  cheques,  242,  465,  466 

of  will  and  codicils,  454 — 465 

of  ancient  deeds,  239,  240,  243 — 247 

detected  by  internal  evidence,  ibid. 

FOSTER,  SIR  MICHAEL  (Justice   K.  B.,  1745— 1763,  Author  of 
"  Discourses  on  the  Crown  Law  "), 
on  words,  69,  70 
on  Felton  and  the  rack,  no,  in 
on  hasty  confessions,  120 
on  flight,  125 

on  statutory  presumptions,  149,  151 
on  evidence  of  alibi,  279 
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FRAUNHOFER'S  LINES,  202 

GEORGE,  B., 

on  evidence  of  alibi,  284 — 285 

GLASS,  MAGNIFYING, 
use  of,  236,  237 
See  Photographs. 

GORSE  HALL  MURDER  CASE,  165,  187,  188 

GOVERNMENT  STORES, 

possession  of,  30,  145,  146,  149 — 151 

GUILT, 

positive  presumptions  of,  undesirable,  30,  31,  38 

statutory  presumptions  of,  79,  145 — 153 

preparations  for  crime,  79 — 82 

exculpatory  presumptions,  249 — 286 

recent  possession  of  stolen  property,  82 — 97,  265,  266 

evidence  of  must  be  incompatible  with  innocence,  311 

GUILTY  CONSCIOUSNESS  OR  INTENTION,  68—78 
evidence  of  similar  facts  to  prove,  71 — 78 

GURNEY,  B., 

wilful  or  accidental  poisoning,  390 — 393 

HALE,  SIR  MATTHEW, 

on  possession  of  stolen  property,  93,  94 

on  offences  against  women,  253,  254 

better  that  five  guilty  persons  escape  than  one  innocent  should 

suffer,  317 
on  charges  of  in  murder  and  manslaughter,  a  warning,  334 

HAMPDEN,  BISHOP, 

on  reasoning  from  analogy,  15,  16 

HANDWRITING, 

proof  of,  227 

direct,  227,  228 

practice  before  1854,  229 — 232 
statutory  changes,  232,  233 

expert  evidence  of,  230 — 233  ;  its  proper  value,  233 
mistaking  own  handwriting,  234 
small  matters  may  be  conclusive,  235 

single  stroke  of  pen  has  been  decisive,  463 — 466 
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HANDWRITING— con/mwerf. 

use  of  magnifying  glass,  236,  237 

photographs,  235,237 
Sir  John  NichoU  on,  237,  238 
tracing  habit,  238,  239,  465 
disguise  of,  239 — 241 
misspelling,  239,  240,  461,  462 
forgery  detected  by  characteristic  errors,  239,  note  (g),  240 

HENRY,  SIR  EDWARD,  G.C.V.O,  K.C.B., 

system  of  finger  prints,  igi — 205 
classification  all-important,  195,  204 — 5 

HILL,  MR.  M.  D.,  Q.C.,  FIRST  RECORDER  OF  BIRMINGHAM, 
experiments  on  recognition  by  gun  flash,  183,  184,  note  {h) 
anecdote  of  fabricated  alibi,  285,  note  (s) 

HISTORICAL  DISCREPANCIES,  433,  434 

HOMICIDE, 

proof  of  cof^j/s  delicti,  332 — 352 

HOUSEBREAKING, 

possession  of  stolen  property  evidence  of,  89 — gi 
by  women,  266 

HUMAN  REMAINS.     See  Body. 

identification  of,  339—349,  499,  502—503 

HUSBAND  AND  WIFE, 

possession  of  stolen  property,  87,  88 
coercion  of  wife  presumed,  249 

a  ground  of  acquittal,  262 

HYDROSTATIC  TEST, 

fallacious  to  prove  birth  alive,  405,  406 

IDENTIFICATION, 
of  person,  179 — 221 

often  difficult,  179 

illustrations,  179 — 188 

Holland,  B.,  on,  182 

quantity  of  light  necessary,  182 
by  gun  flashes,  &c.,  182 — 184 
Mr.  M.  D.  Hill's  experience,  183,  184,  note  (h) 

peculiarities  of  personal  appearance,  184 

by  warders  and  prison  records,  185,  186 

by  family  likeness  and  peculiarities,  188,  189 
Lord  Mansfield  on,  188,  i8g 

by  portraits  and  voice,  189,  190 
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IDENTIFICATION— co«<m»f^. 
of  person — continued 

left-handed  persons,  igo 

by  finger  prints,  igi — 205 

by  fragments  of  property,  206—213,  347,  348 

by  impressions  of  shoes  and  clothes,  214 — 221 

by  scratches  on  face,  486,  489 
of  property,  222 — 227 

strange  cases  of  similarity,  222 — 225 
of  goods  in  bulk,  95,  226,  227 

of  body,  in  cases  of  homicide,  339—343,  345—349.  499.  502,  503 
Bramwell,  B.,  on,  340 

direction  of  Lord  Coleridge,  J.,  349,  considered,  ibid.,  note  [t) 
relevancy  of  conduct  of  accused,  343,  344,  375 — 6 

IDENTITY,  MISTAKEN, 

notable  instances  of,  179 — 181,  187 — 188 

Sir  Thomas  Davenport's  error,  40 

of  articles  of  property,  cases  of,  222 — 225 

ILLEGITIMATE  CHILD, 

old  law  as  to  concealment  of  birth  of,  31,  32,  262,  407,  408 

INCULPATORY  EXTRINSIC  INDICATIONS, 
ch.  iv.,  pp.  178  et  seq. 

INCULPATORY  MORAL  INDICATIONS, 
ch.  iii.,  pp.  56  et  seq. 

INDICTMENT, 

joinder  of  distinct  offences  in,  77,  78 
Scotch  law  as  to,  91 

INDIRECT  CONFESSIONAL  EVIDENCE,  108—128 
ambiguous,  hasty,  or  foolish  confessions,  iig — 121 
suspicious  conduct,  123 — 128 

INDIRECT  EVIDENCE,  ig,  20 
relative  value  of,  3g — 52 
inferior  to  direct,  3g,  330 

INFANT, 

under  fourteen  presumed  doli  incapax,  26,  249 

but  between  seven  and  fourteen  presumption  may  be  rebutted,  26 

INFANTICIDE, 

presumption  of,  in  old  law,  31,  32,  262,  407 — 408 
proof  of  corpus  delicti  in,  403 — 410 

child  must  be  born  alive,  405,  406 
motive  to  conceal  shame,  407 
want  of  assistance  at  birth,  408 
suggested  abolition  of  capital  punishment  for,  409,  410 
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INFERENCE, 

in  cases  of  circumstantial  evidence,  48,  313 — 314,  363 — 367 
of  guilt,  311,  363— 367 
of  death,  335 

INNOCENCE, 

presumption  in  favour  of,  250,  263 
conduct  inconsistent  with,  121 — 128 

INSANITY,  156—159 

INTENTION, 

and  motive,  54,  58 

to  commit  natural  consequences  of  acts,  64 

Bacon  on  criminal,  64 — 67 

guilty,  acts  indicative  of,  68 — 78 

INTENT, 

special,  in  statutes,  67,  263 

INTERNAL  PROBABILITY,  12 

INTUITION,  5 

JEKYLL,  SIR  JOSEPH,  M.R., 

on  presumption,  against  destroyer  of  evidence,  130 — 131 

JUDGMENT, 
defined,  2 
intuitive,  4 
and  inference,  21 

JUDICIAL  MURDERS,  53 

JUS,  meaning  of,  26 — 27 

KNOWLEDGE,  GUILTY,  68—78 

LARCENY, 

three  charges  of,  in  same  indictment,  78 

LAUREL  WATER, 
poisoning  by,  385 

LEFT-HANDEDNESS, 

identification  by,  190,  436 

LEGAL  PRESUMPTIONS,  25 
divisions  of,  25 — 29 
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LENS, 

use  of,  to  examine  fabric  and  writing,  206,  236,  237 

LIBEL, 

common  law  presumption  of  publication,  146 
Lord  Campbell's  Libel  Act,  1843...  146,  147 
civil  and  criminal  liability  of  master,  146,  147 

LIKENESS,  FAMILY,  188 

LITTLEDALE,  J., 
on  confessions,  117 

LOCKE, 

on  degrees  of  belief,  17 

LOGIC, 

governs  rules  for  induction,  287 

LUNACY,  156—159 

MACAULAY,  LORD, 

on  the  rules  of  evidence,  321,  322 

on  the  doctrine  "  testis  unus,  testis  nulliis,"  34 — 35 

MACDONALD,  L.  C.  B., 

on  circumstantial  proof,  46 

on  measuring  time,  247 

on  circumstantial  evidence,  313,  314 

MAGNA  CHARTA, 

not  mentioned  in  Grafton's  History,  435 

MAGNIFYING  GLASS, 
use  of,  206,  236,  237 
See  Photographs. 

MALA  FAMA, 
in  civil  law,  276 

MANSFIELD,  LORD, 
on  family  likeness,  188 

MATHEMATICAL  PROBABILITY  AND  CERTAINTY, 
impossible  to  get,  9,  10,  11,  17,  307 

MATLOCK  WILL  CASE,  454—465 
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MAXIMS, 

actus  nonfacit  reum  nisi  mens  sit  yea,  6i,  148 

in  criminalibus  sufficit  generalis  malitia,  64 

scire  leges  non  est  earum  verba  tenere,  sed  vim  ac  potestatem,  148 

Prcssumptio  judicatur  potentior  quce  est  benignior,  262 

if  unimpeachable  generally  truisms,  262,  note  (c) 

useful  as  aids  to  memory,  ibid. 

MAYENC,  FRANCOIS,  CASE  OF,  220  {note) 

MEADOWBANK,  LORD, 
duty  of  jury,  314,  331—332 

MEDICAL  EVIDENCE,  154  et  seq. 
proper  questions,  156 — 159 
See  Scientific  Testimony. 

MENS  RE  A,  DOCTRINE  OF, 

usually  applied  to  criminal  statutes,  148,  149 
but  not  to  bye-laws,  148,  149 
a  question  of  construction  from  purview  of  act,  149 
Sir  Michael  Foster  on,  149 — 151 
some  recent  decisions,  151 — 154 
in  public  nuisances  and  kindred  offences,  154,  note  {d) 

MICROSCOPE, 

uses  of,  as  to  blood,  167—168  ;  as  to  fabrics,  206 
criticisms  on,  161 — 162,  236 
See  Magnifying  Glass, 

MIND,  THE, 

effect  of  evidence  on  different  minds,  16,  17 
temptation  to  over-ingenuity,  48 

MISDEMEANOURS, 

and  felonies,  distinction  between,  66,  67 
where  several  charged,  election,  78 
cannot  be  joined  with  felonies,  78 

Lord  Blackburn  on  history  of  this  rule,  78 

MISTAKEN  IDENTITY, 

notable  instances  of,  179 — 182,  187 — 188 
of  articles  of  property,  cases  of,  222 — 225 
Sir  Thomas  Davenport's  error,  40 
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MORAL  CERTAINTY  OR  CONVICTION, 
attained  by  moral  evidence,  9,  10,  412 
inference  an  element  in,  311 — 312 
produced  by  circumstantial  evidence,  326,  330,  332,  413,  414,  tt 

passim 
established  by  concurrence  of  cogent  circumstances,  419 

MORAL  EVIDENCE, 
explained,  5 

the  basis  of  probable  truth,  7 
produces  moral  certainty,  g,  10,  414 
inculpatory,  ch.  iii.,  56 
grounds  of  belief  in,  412 

MOTIVE, 

meaning  of  term,  57,  58 

to  crime,  54,  57 — 68 

distinguished  from  intention,  54,  58 

must  be  considered,  59 

inadequacy  of,  60,  63 — 64,  260 

must  not  attach  too  much  weight  to,  60 

absence  of,  a  presumption  of  innocence,  62,  260 

acts  explanatory  of,  70 — 71 

for  bringing  false  charges,  255,  256 

presumption  of  least  guilty,  262 

counteracting,  263,  264 

MURDER, 

accidental  killing  may  be,  65 — 66 
importance  of  finding  body,  333—334 

identifying  body,  339— 343»  345—349 
cause  of  death  must  be  established,  343 

and  suicide  or  accident  negatived,  343 — 352 

NATURAL  PRESUMPTIONS,  24,  25,  28,  29 
NECESSARY  PRESUMPTIONS,  45 

NEGATIVE  EVIDENCE,  434,  435 

NEWTON,  SIR  ISAAC, 

his  prediction  the  result  of  analogy,  14,  15 

NICHOLL,  SIR  JOHN, 
on  handwriting,  237,  238 
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OBLITERATION  OF  MARKS, 
suppression  of  evidence  by,  133 

OMISSIONS  IN  EVIDENCE, 
effect  of,  434,  435 

ONUS  PROBANDI,  304—306 

may  shift  in  the  course  of  a  trial,  305 

OPPORTUNITY  OF  COMMITTING   CRIME,  82,  356 
ORDEAL,  TRIAL  BY,  53 

PALEY, 

on  concurrence  of  circumstances,  42 — 44 

on  circumstantial  proof,  43 

his  doctrine  as  to  erroneous  convictions,  317 

on  undesignedness  of  coincidences,  425,  426 

on  circumstantial  variations  and  substantial  truth,  432 

PAPER, 

watermarks  in,  45 

limits  of  their  value  as  evidence,  241,  242 

marks  on  made  by  coins,  487,  489 

PARKE,  B., 

on  suspicion  arising  from  falsehoods,  gg — 100 
on  evidence  in  poisoning  cases,  74,  373,  374 
on  evidence  of  character,  277 

PATTESON,  J., 

ruling  in  a  case  of  arson,  72 

PERJURY, 

more  than  one  witness  required,  415 

PERSON, 

identification  of,  i7g — 221 

PHOTOGRAPHS, 

uses,  i8g— igo,  233,  237 

PLURALITY  OF  WITNESSES, 

rules  as  to  arbitrary  and  dangerous,  34 — 35,  414,  415 

in  continental  codes,  414 
when  required  by  the  common  law,  415 
statutory  provisions,  416 
evidence  of  accomplices,  417,  418 
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POISONING, 

proof  of  corpus  delicti  in  cases  of,  352—403 

post  mortem  appearances,  353 

chemical  analysis,  367 — 370 

evidence  of  moral  conduct  in  charges  of,  374 — 378 

by  arsenic,  trials  for,  137 — 138,  142,  252,  356—367,  377 

strychnine,  74,  374,  397—403 

prussic  acid,  74,  370 — 374 

laurel  water,  380 — 387 

hyoscene,  504 — 505 

POISONS, 

possession  of,  355 — 358 

opportunity  of  administering,  355,  356 

vegetable,  some  not  discoverable  by  analysis,  369 

POLLOCK,  L.  C.  B., 

on  the  degree  of  certainty  required  to  convict,  318 

POSSESSION, 

of  public  stores,  30,  145, 146,  149 — 151 

of  instruments  and  means  of  crime,  79,  145 

false  reasons  assigned  for,  80 

bare  possession  not  sufficient,  80 
of  fruits  of  crime,  82 — 97 

recent,  presumption  of  guilt,  82 
how  recent,  83 — 86 
when  question  for  judge  and  when  for  jury,  86 — 87 

must  be  exclusive,  87 

of  husband  or  wife,  87,  88 

of  fruits  of  several  crimes,  88—90 

of  stolen  property,  82 — 97 

modern  statute  as  to  receiving,  91,  92 

may  indicate  other  crimes,  92,  93 

Sir  M.  Hale's  caution,  93,  94 

POST  MORTEM  APPEARANCES, 
in  poisoning  cases,  353 

POST  OFFICE  MARKS, 

important  in  fixing  dates,  248 

when  they  can  be  read,  248 

PRATT,  L.  C.  J., 

on  criminal  intent,  65 

on  the  presumption  against  destroyer  of  evidence,  129 

PRECIPITIN  (OR  BIOLOGICAL)  TEST  FOR  BLOOD,  163—166 
PREGNANCY,  not  always  easy  to  prove,  404 
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PREPARATIONS  FOR  CRIME,  79—82 
possession  of  instruments,  79 
falsehoods  and  invented  stories,  80 — 82 


PRESUMPTIONS,  22—38 

defined  and  explained,  22,  23 
definition  in  French  Code,  23 
of  fact  or  natural,  22 — 25,  28,  29 
legal,  25—32 

juris  a.nd  juris  et  de  jure,  25—28,  249 

rebuttable  and  conclusive,  28 

hominis,  29 

artificial,  28 

Burke  on,  28 
in  criminal  cases,  29 — 32 

should  be  sparingly  admitted,  30,  31 
many  modern  laws  exclude  them,  32 
arbitrary  rules  in  much  foreign  law,  34 — 35,  37 — 38 
violent,  grave  and  slight,  36 
statutory  or  positive,  38,  145 — 154 
necessary,  36,  45 

of  innocence,  250 — 286.     See  Exculpatory  Presumptions. 
of  guilt,  from  recent  possession  of  fruits  of  crime,  82 — 97 
this  presumption  requires  precaution,  93,  94 
corroborative  circumstances,  96 
as  to  infants,  and  husband  and  wife,  26,  249,  262 

PRESUMPTIVE  EVIDENCE, 

distinguished  from  circumstantial,  21 

PRESUMPTIVE  PROOF,  328—332 


PREVIOUS  CONVICTIONS, 

evidence  of,  when  admissible,  277,  278 

PROBABILITY, 

lowest  degree  of  belief,  7 

meaning  of,  8 

doctrine  of  chance,  8,  9 

moral,  the  result  of  moral  evidence,  9 

incapable  of  numerical  expression,  9,  10,  11 
balance  of,  12 
internal,  12 
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PROOF, 

often  used  as  synonym  for  evidence,  3 

defined, 3 

of  corpus  delicti,  323  et  seq. 

positive  and  direct  not  necessary,  326 — 332 

subdivisions  in  Roman  law,  33 

in  many  continental  codes,  414 

PROPERTY, 

identification  of,  95 — 96,  222 — 227 
possession  of  stolen,  82 — 97 

PRUSSIC  ACID, 

poisoning  by,  74,  371—373.  377.  387—393 

PSYCHOLOGICAL  ANOMALIES, 
illustrations  of,  506 

PUBLIC  STORES, 

possession  of,  30,  145,  146,  149 — 151 

PUBLIC  STORES  ACT,  1875. ..146,  note  (/) 

PYM,  DEATH  OF, 

Clarendon's  calumny  as  to,  434 


RAPE, 

conclusive  presumption  that  infant  under  14  is  incapable  of,  at 

law,  249 
Sir  M.  Hale  on,  253,  254 
latitude  of  cross-examination  in  cases  of,  254 

RECEIVING  STOLEN  PROPERTY, 
inferences  from,  91 — 92 
modern  statute  as  to,  ibid. 

RECENT  POSSESSION 
of  fruits  of  crime,  82 — 97 
Sit  Possession. 

REINSCH'S  TEST  FOR  ARSENIC,  fallacious,  155,  156,  368 

RESERVATION  OF  DEFENCE,  102,  103 

RESPONDEAT  SUPERIOR 

applied  criminally,  146,  154,  note  {d) 
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RESPONSIBILITY,  CRIMINAL, 

grounds  of,  59 

for  natural  consequences  of  acts,  64 

for  publication  of  libel,  146 — 147 

for  nuisances,  154 

civil,  146,  154 

REWARDS, 

incentive  to  false  charges,  256 

ROLFE,  B., 

on  opportunity  of  administering  poison,  356 — 358 

ROMAN  LAW, 

principles  of,  as  to  evidence,  33,  34 
semi-plena  probatio,  33 
subdivisions  of  proof  in,  33 
'  testis  unus,  testis  nullus,"  34 
and  confession,  36 

RULES  OF  EVIDENCE, 

same  in  civil  and  criminal  cases,  71,  316,  note  («),  320—321,  328 
their  origin  and  growth,  507,  508 

especially  applicable  to  circumstantial  evidence,  287 — 322 
(i.)  clear  proof  necessary,  287 
suspicion  not  enough,  288 
illustrations,  289 — 304 
(ii.)  burden  of  proof  upon  affirmant,  304 
burden  may  shift,  305 

absence  of  explanation  by  the  accused,  305 — 308 
(iii.)  best  evidence,  308 — 310 

suppression  of  evidence,  ibid. 
when  secondary  evidence  allowed,  309 — 310 
(iv.)  facts  must  be  incompatible  with  innocence,  311— 315 
guilt  must  be  the  only  reasonable  inference,  312 — 313 
where  uncertain  which  of  two  persons  is  guilty,  314 
(v.)  acquittal  in  cases  of  doubt,  315 — 318 

safer  to  err  in  acquitting  than  convicting,  317 

must  be  a  reasonable  doubt,  318 

rule  the  same,   whatever  the  degree   of   criminality, 

319—322 
dangerous  dicta  to  the  contrary,  319,  330 
Lord  Macaulay's  view,  321,  322 
two  witnesses  required  in  some  cases,  414 — 418 
See  Amount  of  Evidence. 
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SCIENTIFIC  TESTIMONY,  154—177 

important  in  cases  of  suspected  homicide,  154 — 155 
its  value  estimated,  156 — 162 
as  to  lunacy,  156 
form  of  question,  156 — 159 
Lord  Cottenham  on,  160 
Cockburn,  L.  C.  J.,  on,  161 
inconclusive  unless  corroborated  by  facts,  169 

illustrations,  169 — 177 
moral  conduct  to  be  considered  along  with,  376,  401 
tests  for  blood,  161 — 168 

biological  or  precipitin,  163 — 166 
spectroscopic,  167,  168 
chemical,  167,  168 
microscopic,  167,  168 
finger  prints,  191 — 205 

SCOTCH  LAW, 

as  to  joinder  of  several  offences,  91 
habit  and  repute  in,  276 

SECONDARY  EVIDENCE, 
when  admissible,  310 
of  coffin-plate  rejected,  309,  339,  340 

SELF-INFLICTED  WOUNDS,  139 

SEMI-PLENA  PROBATIO, 
unknown  to  English  law,  33 

SEMIVERITAS, 

unknown  to  English  law,  420 

SEVERAL  OFFENCES, 

joinder  in  one  indictment,  78 

in  one  libel  in  Scotland,  91 

SHEEP,  identification  of,  190 

SHOT,  size  and  comparison  of,  269—270 

SIMILAR  FACTS, 

evidence  of,  71 — 78 

admissible  to  show  character  of  act,  71 

and  to  rebut  such  defences  as  mistake  or  accident,  71 
previous  or  subsequent  to  act  charged,  71 
false  pretences,  71,  note  (t) 

uttering  forged  notes  and  counterfeit  coin,  71,  72 
arson,  72,  73 

ruling  of  Patteson,  J.,  72 
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INDEX. 

SIMILAR  FACTS — continued. 

malicious  shooting  and  murder,  73 — 75 
receiving  stolen  property,  75 — 77 

Prevention  of  Crimes  Act,  1 871... 76 
these  rules  distinct  from  procedure,  77 
joinder  of  distinct  offences,  78 

SIMULATION  OF  EVIDENCE.    See  Fabrication. 

SLOUGH   MURDER  CASE,   165,  481—490 

STAINS  OF  BLOOD.     See  Blood. 

STATEMENT  OF  PRISONER, 

importance  of,  257 

three  special  occasions  for  making,  102 

STATUTORY  PRESUMPTIONS,  145—154 
instances  of,  145,  146 
sale  of  libellous  book  or  newspaper,  146 
malus  animus,  or  mens  rea,  148 

STIRLING  PEERAGE  CASE,  244—247 

STOLEN  PROPERTY, 

recent  possession  of,  82 — 97 

guilty  knowledge  may  be  inferred  from,  92 

STORES,  PUBLIC, 

possession  of,  30,  145,  146,  149 — 151 
Public  Stores  Act,  1875...  146 

STORY  (MR.  JUSTICE), 

on  circumstantial  evidence  in  cases  of  homicide  where  body 
not  found,  335 

STRYCHNINE, 

poisoning  by,  74,  374,  394—403 

SUICIDE, 

frequently  set  up  as  a  defence,  350 
fabricated  evidence  of,  139 — 142 
must  be  negatived,  343 — 352 

SUPPRESSION,  ETC.,  OF  EVIDENCE,  128—145 

presumption  against  destroyer  of  evidence,  128 — 131,  308,  309 
tampering  with  and  concealing  evidence,  131— 134,  399,  402 
obliterating  marks,  133 
throwing  cargo  overboard,  134 
concealing  body,  134 — 136 
by  the  prosecution,  144,  145 

a  remarkable  instance  of,  ibicl. 
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SUPPRESSIO  VERI,  435 

SUSPECTED  PERSONS, 

condemned  to  minor  punishments  in  some  countries,  35,  36 

SUSPICION, 

punishment  on  mere,  in  some  foreign  codes,  35,  36 

unexplained  appearances  of,  97 — 108 

mere,  not  sufficient  to  convict,  98,  288 

contradictory  explanations,  99 

explanation  of,  by  prisoner,  99 — 108,  305 — 308 


TESTIMONY, 

a  kind  of  moral  evidence,  5 
Lord  Brougham  on  force  of,  lo 
has  not  an  exact  value,  11,  12 
fallibility  of  human,  39 — 43,  430 
scientific,  154 — 177.     See  Scientific  Testimony. 
variations  and  omissions  not  fatal  to  credibility  of,  431 — 435 
See  Evidence. 

TESTIS  UNUS,  TESTIS  NULLUS,  34 

TESTS, 

Reinsch's,  for  arsenic,  155,  156,  368 

chemical,  368 — 370 

for  blood,  163 — 169.    See  Blood. 

THREATS,  70 

too  much  weight  may  be  given  to,  ibid. 

TIME, 

verification  of,  241 — 248 
difficulty  of  measuring,  247 
important  as  to  an  alibi,  280 — 284 
lapse  of,  since  crime  committed,  310,  311 

TINDAL,  L.  C.  J., 

on  concealment  of  death,  135 

on  explanation  of  suspicious  circumstances,  307 — 308 

TORTURE,  no,  in,  324 
moral,  in 
Sir  Michael  Foster  on,  in 

TOUCHING  CORPSE  BY  MURDERER,  40—41,53 

TREASON,  HIGH, 

two  witnesses  required,  415 
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TRUTH, 

defined,  i 

is  established  by  evidence,  3 

used  in  two  senses,  i,  2,  4 

often  depends  on  moral  evidence,  5 

inquiry  into,  53,  316,  note  {11),  319 — 321,  507 


UNEXPLAINED  APPEARANCES  OF  SUSPICION,  97—108 
false  and  contradictory  statements,  99 

UNIFORMITY  OF  RULES  OF  EVIDENCE, 

in  all  cases,  civil  or  criminal,  71,  note  («),  316, 7iote  («),  328 — 329 

great  or  small,  319 — 322 
dangerous  dicta  to  the  contrary,  319,  320 


VARIATIONS, 

in  story  told  by  several  witnesses,  431 

VEGETABLE  POISONS,  369 

note  by  Dr.  Dupre,  F.R.S.,  upon  testing  for,  369 

VERIFICATION  OF  DATES  AND  TIME,  241—248 
by  watermark  in  paper,  45,  241,  242 
by  nearly  obliterated  date  on  bill  stamp,  242 
by  post  office  stamp,  when  it  can  be  read,  248 
by  internal  evidence  of  documents,  242 — 247 

mistakes  and  anachronisms,  243 — 247 
measuring  time  difficult,  247 


WARDERS,  identification  by,  185,  186 

WARREN  HASTINGS, 

extracts  from  Burke's  report  on  trial  of,  28—29,  38,  43—44, 

54—55 

WATERMARK  IN   PAPER, 

as  evidence,  45,  241,  242 

WEALTH,  sudden  acquisition  of,  93 

WIFE.     See  Husband  and  Wife. 

WILLCOX,  DR.,  M.D.,  F.R.C.P., 

on  precipitin  test  for  blood,  163 — 166 

WITCHCRAFT,  53 
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WITNESSES, 

scientific  or  skilled,  154 — 177 

as  to  handwriting,  160 

number  required  in  the  Civil  Law,  34,  414 
in  foreign  codes,  414 
in  perjury  and  treason,  415 
in  some  offences  against  women,  416 

accomplices  as,  417,  418 

"  testis  tmtis,  testis  nulliis  "  of  the  Civil  law,  34 
Lord  Macaulay  on  this  doctrine,  34,  35 

for  defence,  payment  of,  103 — 104 

urgent  need  for  a  better  system,  103,  note  (g) 

WOMEN, 

offences  against, 

caution  required  in  such  cases,  253,  254 
false  accusations,  253 — 256 
cross-examination  of  prosecutrix,  254 
burglary  and  housebreaking  by,  266,  note  {r) 

WORDS, 

Sir  Michael  Foster  on,  69,  70 
are  easily  mistaken,  126 

WOUNDS, 

self-inflicted,  139 

without  cutting  hat,  169,  170 

WRITING.    See  Handwriting. 
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